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SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17946/July 17, 1981 


NOTICE OF EFFECTIVENESS OF A PROPOSED 
RULE CHANGE BY THE NATIONAL SECURITIES 
CLEARING CORPORATION (File No. 
SR-NSCC-81-10) 


National Securities Clearing Corporation 
(“NSCC”) submitted a proposed rule change on 
July 6, 1981, pursuant to Rule 19b-4 under the 
Securities Exchange Act. The rule change amends 
NSCC’s Procedures governing input to NSCC of 
trade data respecting New York Stock Exchange 
and American Stock Exchange trades. The rule 
change enables NSCC’s participants to delete, on 
the day after trade date (T+1), erroneous T+1 in- 
put before it is entered into the comparison cycle. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b—4 thereun- 
der. At any time within sixty days of the filing of 
such proposed rule change, the Commission may 
summarily abrogate the rule change if it appears 
to the Commission that such action is necessary 
or appropriate in the public interest, for the protec- 
tion of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of submission is expected to be made 
in the Federal Register during the week of July 
20, 1981. Interested persons are invited to submit 
a written data, views and arguments concerning 
the submission within twenty-one days from the 
date of publication in the Federal Register. Per- 
sons desiring to make written submission within 
twenty-one days from the date of written submis- 
sions should file six copies thereof with the Secre- 
tary of the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washing- 
ton, D.C. 20549. Reference should be made to 
File No. SR-NSCC-81-10. 


Copies of the submission, with accompanying ex- 
hibits, and of all written comments will be available 
for public inspection at the Securities and Ex- 
change Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. Copies of 
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the filing will also be available at the principal of- 
fice of the above-mentioned self-regulatory organi- 
zation. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17947/July 17, 1981 


A notice has been issued giving interested per- 
sons until August 7, 1981 to comment on the ap- 
plications of the Philadelphia Stock Exchange, 
Inc. for unlisted trading privileges in two issues 
which are listed and registered on one or more 
other national securities exchanges and are re- 
ported in the consolidated transaction reporting 
system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17948/July 17, 1981 


In the Matter of the Applications of the 
PHILADELPHIA STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges. 

Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVLEGES 


The Philadelphia Stock Exchange (‘‘Phix’”) has 
filed applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
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leges in the following securities which are listed on 
oe”. national securities exchange:' 


Bairnco Corporation 
Common Stock, $.05 Par Value (File 
No. 7—5916) 


National Medical Enterprises, Inc. 
Common Stock, $.05 Par Value (File 
No. 7-5930) 


Toys “R” Us 
Common Stock, $1 Par Value (File 
No. 7-5945) 


The Commission finds that approval of the Phix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the Phix is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 

transactions in the subject securities, regardless 
» the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3—1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the Phix are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 27822 (May 
21, 1981); 46 FR 29019 (May 29, 1981); 46 FR 
30938 (June 11, 1981), respectively. The Commis- 

ion has received no comments with respect to 


™ these applications. 
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ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17949/July 17, 1981 


An order has been issued granting the application 
of the New York Stock Exchange, Inc. to strike 
the 4 % convertible subordinated debentures (due 
May 1, 1992) of MACKE COMPANY from listing 
and registration thereon. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17950/July 17, 1981 


An order has been issued granting the application 
of the New York Stock Exchange, Inc. to strike 
the 6% convertible subordinated debentures (due 
March 1, 1995) of KIRSCH COMPANY from listing 
and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17951/July 17, 1981 


In the Matter of Application of the 
CINCINNATI STOCK EXCHANGE 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 
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The Cincinnati Stock Exchange (“CSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


Wendy’s International 
Common Stock, No Par Value (File 
No. 7-5953) 


The Commission finds that approval of the CSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the CSE is subject to the provisions of para- 
graph (b) of that section, and to the Commission's 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the CSE are executed at prices which are rea- 
sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the CSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Cincinnati 
Stock Exchange in the above named security is 
hereby approved. 
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For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17952/July 17, 1981 


A notice has been issued giving interested per- 
sons until August 6, 1981 to comment on the ap- 
plications of the Midwest Stock Exchange, Incor- 
porated for unlisted trading privileges in five 
issues which are listed and registered on one or 
more other national securities exchanges and are 
reported in the consolidated transaction reporting 
system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17953/July 17, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE NEW YORK STOCK EX- 
CHANGE, INC. 


File No. SR-NYSE-81-13 


The New York Stock Exchange, Inc. (the “NYSE”) 
submitted on July 2, 1981, a proposed rule change 
pursuant to Rule 19b-4 under the Securities Ex- 
change Act of 1934 (the ‘‘Act’) to amend NYSE 
Rules 108, 109, 111, and 112. The proposed rule 
change would broaden the exemptions from the 
NYSE’s restriction on members’ on-floor trading 
for their own accounts. At the present, each of 
these rules contain an exemption from the restric- 
tions listed therein for ‘bona fide arbitrage” trans- 
actions. The NYSE’s proposed rule change would 
broaden this exemption to include both “risk arbi- 
trage” and “bona fide hedge” transactions and 
would define those terms. 


Publication of the submission is expected to b 
made in the Federal Register during the week . 


Volume 23, No. 3, August 4, 1981 





July 20, 1981. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. and 20549. Ref- 
erence should be made to File No. 
SR-NYSE-81-13. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


Copies of the filing and of any subsequent amend- 
ments will also be available at the principal office 
of the above-mentioned self-regulatory organiza- 
tion. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17954/July 20, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE BOSTON STOCK EXCHANGE, 
INC. 


File No. SR-BSE-81-7 


The Boston Stock Exchange, Inc. (‘“BSE’’) 
submitted on July 1, 1981, a proposed rule change 
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under Rule 19b—4 to provide for a paid, full-time 
Chairman of the Board of Governors who would be 
designated the Chief Executive Officer of the Ex- 
change, and to make corresponding changes in 
the definition and responsibilities of the Vice 
Chairman and President. The rule change also 
would create a Hearing Committee to conduct dis- 
ciplinary proceedings and redefine the scope of ju- 
risdiction of the Committee on Business Conduct. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 20, 1981. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-BSE-81-7. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17955/July 20, 1981 


ADMINISTRATIVE PROCEEDING 
FILE NO. 3-6043 


In the Matter of: 


W.M. C. RONEY & CO. 
(File No. 8-104) 
NICHOLAS R. WILSON 


ORDER INSTITUTING PROCEEDINGS AND IM- 
POSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted with respect to Wm. C. 
Roney & Co. (Registrant), a broker-dealer regis- 
tered pursuant to Section 15(b) of the Securities 
Exchange Act of 1934 (Exchange Act), with its 
headquarters in Detroit, Michigan, and Nicholas R. 
Wilson (Wilson), a registered representative with 
Registrant, pursuant to Sections 15(b) and 19(h) 
of the Exchange Act to determine whether Wilson 
and Registrant wilfully violated Section 17(a) of 
the Securities Act of 1933 (Securities Act) and 
Section 10(b) of the Exchange Act and Rule 
10b-—5 thereunder and whether Registrant failed to 
supervise Wilson with a view towards preventing 
the above violations. 


In anticipation of the institution of these proceed- 
ings, Wilson and Registrant have submitted Offers 
of Settlement which the Commission has deter- 
mined to accept. Without admitting or denying the 
allegations and findings contained herein, Wilson 
and Registrant, respectively, hereby consent to 
the findings concerning each and the imposition of 
the remedial sanctions set forth below. 


Accordingly, IT IS ORDERED that such proceed- 
ings pursuant to Sections 15(b) and 19(h) of the 
Exchange Act be, and they hereby are, instituted. 


On the basis of this Order for Proceedings as to 
Wilson and Registrant and their respective Offers 
of Settlement, the Commission makes the follow- 
ing findings: 


A. From on or about October 24, 1978 to on or 
about March 7, 1979, Wilson was associated with 
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and employed at the Fulton Division Cleveland Of- 
fice of Registrant, a registered broker-dealer, as a 
registered securities sales representative. 


B. During the period from in or about July 1978 to 
in or about December 1978, Wilson wilfully vio- 
lated Section 17(a) of the Securities Act and Sec- 
tion 10(b) of the Exchange Act and Rule 10b-5 
thereunder in the offer, purchase and sale of cer- 
tain securities, namely options listed and traded 
on the Chicago Board Options Exchange, Ameri- 
can Stock Exchange and other exchanges on 
which options are listed (listed options), by, among 
other things: 


1. inducing public customers to pur- 
chase and sell listed options and main- 
tain listed options trading accounts with 
him by making false and misleading 
statements of material facts concerning, 
among other things: 


a. the risks inherent in the trading 
strategies and methods employed by 
Wilson in purchasing and selling 
listed options for such customers’ ac- 
counts; 


b. the profits and rates of return reali- 
zable from the listed option trading 
strategies and methods employed by 
Wilson; and 


c. the meaning of certain margin 
maintenance calls issued to custom- 
ers; 


2. executing transactions in various cus- 
tomer accounts without having either 
prior authorization from the customer or 
discretionary authority over the account; 


3. failing to follow certain customer in- 
structions concerning, among other 
things, the amount of risk they were will- 
ing to assume; and 


4. purchasing and selling or inducing 
certain customers to purchase and sell 
listed options notwithstanding that such 
transactions, as effected by Wilson, 
were not suited to their financial situa- 
tions, investment sophistication and in- 
vestment objectives. 
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C. During the period from in or about October 
1978 to in or about December 1978, Registrant, 
directly and indirectiyn wilfully violated Section 
17(a) of the Securities Act and Section 10(b) of the 
Exchange Act and Rule 10b—5 thereunder in the 
offer, purchase and sale of certain securities, 
namely listed options, in that Wilson, among other 
things, engaged in the conduct set forth in Para- 
graph B above. 


D. During the period from in or about October 
1978 to in or about December 1978, Registrant 
failed to reasonably supervise Wilson with a view 
towards preventing the violations set forth in Para- 
graph B above. 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT IS ORDERED that: 


A. Wilson is suspended from association in any 
Capacity with any broker or dealer, investment 
company, investment adviser or municipal securi- 
ties dealer, for a period of twelve months, effective 
at the opening of business on the second Monday 
after the date of this Order. 


B. Registrant is censured. 


C. Registrant's Cleveland Office options business 
is suspended for a period of 21 days for any ac- 
counts in which options trades have not been ef- 
fected prior to the opening of business on the sec- 
ond Monday after the date of this Order. 


IT iS FURTHER ORDERED that Wilson and Reg- 
istrant comply with their respective undertaking as 
set out below: 


A. Wilson will deliver to the Chicago Regional Of- 
fice, at the expiration of his suspension, an affida- 
vit stating that he has complied with the sanction 
imposed by the Commission. 


B. Registrant will implement procedures concern- 
ing the opening and monitoring of customer option 
accounts to conform with the industry guidelines 
set forth by the American, Midwest, Pacific, New 
York, Philadelphia, and Chicago Board Options 
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exchanges in their publications entitled “Handling 
Options Transactions For Public Customers” and 
“Guidelines for Options Communications”, both 
dated March, 1980. 


C. Registrant will deliver an affidavit to the 
Chicago Regional Office, at the expiration of the 
suspension of its options business in its Cleveland 
Office, stating that it has complied with the under- 
taking described in paragraph B above and that it 
has complied with the provisions of this Order. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17956/July 21, 1981 


In the Matter of 


THE PACIFIC STOCK EXCHANGE, 
INCORPORATED 

301 Pine Street 

San Francisco, California 


(SR-PSE-81-10) 


ORDER APPROVING PROPOSED RULE 
CHANGE 


On May 19, 1981, the Pacific Stock Exchange, In- 
corporated, filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b)(1) (“Act”), and Rule 19b-—4 
thereunder, copies of a proposed rule change 
which amends its rule concerning the resolution of 
uncompared options transactions. The amend- 
ment requires only the party who intends to file a 
claim for damages to enter into a new transaction, 
requires member organizations to have an author- 
ized representative available to resolve uncom- 
pared trades no later than 6:15 a.m. on the busi- 
ness day following the trade date and authorizes 
the exchange to remove from its permanent record 
any transactions that have been matched in error 
but which are actually uncompared trades. 
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Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by issuance of a Commission 
Release (Securities Exchange Act Release No. 
17861, 22 SEC Docket 1280 (June 30, 1981)) and 
by publication in the Federal Register (46 FR 
32120 (June 19, 1981)). Comments were solicited 
on the proposed rule change but none were re- 
ceived. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 34-17957/July 22, 1981 


The Securities and Exchange Commission an- 
nounced, pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’), the 
single ten-day suspension of exchange and over- 
the-counter trading for the period commencing at 
2:00 p.m. (EDT) on July 22, 1981, and terminating 
at midnight (EDT) on July 31, 1981, of the securi- 
ties of Triad Energy Coporation (‘Triad’), a Dela- 
ware corporation, with principal executive offices 
located 111 Broadway, New York, New York. 


The Commission suspended trading in the securi- 
ties of Triad at the request of the company be- 
cause of a lack of adequate and accurate informa- 
tion concerning the financial condition of the 
company. Specifically, Triad has been unable to 
locate certain of its checkbooks, financial records, 
and assets and currently has no information as to 
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the whereabouts of Samuel F. McNell, the compa- 
ny’s President who had been personally managing 
Triad’s day to day operations and, as previously 
announced by Traid, has been missing since last 
week. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be 
aware of the fact that, pursuant to Rule 15c2-11 
under the Exchange Act, at the termination of the 
trading suspension, no quotation may be entered 
unless and until they have strictly complied with all 
the provisions of such rule. If any broker or dealer 
has any questions as to whether or not he has 
complied with such rule, he should not enter any 
quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If 
any broker or dealer is uncertain as to what is re- 
quired by Rule 15c2-11, he should refrain from 
entering quotations relating to the securities in 
question until such time as he has familiarized 
himself with such rule and is certain that all of its 
provisions have been met. If any broker or dealer 
enters any quotation which is in violation of such 
rule, the Commission will consider the need for 
prompt enforcement action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17958/July 22, 1981 


NOTICE OF FILING AND EFFECTIVENESS OF 
PROPOSED RULE CHANGE BY THE CHICAGO 
BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-81-12 


The Chicago Board Options Exchange, Incorpo- 
rated (“CBOE”) submitted on July 6, 1981, a pro- 
posed rule change under Rule 19b-—4 to establish 
application and acceptance fees for GNMA op- 
tions permit applicants. 
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The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 

Exchange Act of 1934. At any time within sixty 
@:2: of the filing of such proposed rule change, 

the Commission may summarily abrogate such 
rule change if it appears to the Commission that 
such action is necessary or appropriate in the pub- 
lic interest, for the protection of investors, or other- 
wise in furtherance of the purposes of the Securi- 
ties Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 13, 1981. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-CBOE- 
81-12. 


@-: of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. § 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17959/July 22, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE CHICAGO BOARD OPTIONS 
EXCHANGE, INCORPORATED 


(File No. SR-CBOE-81-13 


The Chicago Board Options Exchange, Incorpo- 
rated (“CBOE”) submitted on July 20, 1981, a pro- 
posed rule change under Rule 19b—4 which would 
enable the CBOE to issue temporary non-leas- 
able, non-transferable permits to trade nonequity 
options. The proposed rule change also sets forth 
the privileges and responsibilities of such 
permitholders. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
July 27, 1981. In order to assist the Commission to 
determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-CBOE 
-81-13. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be avail- 
able at the principal office of the above-mentioned 
self-regulatory organization. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17960/July 22, 1981 


A notice has been issued giving interested per- 
sons until August 12, 1981 to comment on the ap- 
plication of the Philadelphia Stock Exchange, Inc. 
for unlisted trading privileges in the common stock 
($1 par value) of CANADA SOUTHERN PETRO- 
LEUM which is listed and registered on one or 
more other national securities exchanges and is 
reported in the consolidated transaction reporting 
system. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17961/July 22, 1981 


An order has been issued granting the application 
of the American Stock Exchange, Inc. to strike the 
common stock ($2 par value) of GOLDBLATT 
BROS., INC. from listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17962/July 22, 1981 


In the Matter of 


THE AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-Amex-81-7) 


ORDER APPROVING PROPOSED RULE 
CHANGE 
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On April 3, 1981, the American Stock Exchange, 
inc. (“Amex”) filed with the Commission, pursuant 
to Section 19(b)(1) of the Securities Exchange Act 
of 1934, 15 U.S.C. 78(s)(b)(1) (“Act”) and Rule 
19b-4 thereunder, copies of a proposed rule 
change to amend Article V, Section 1(b)(1) of its 
Constitution and Disciplinary Rules 1, 2, and 3 to 
permit disciplinary panel hearing officers to qualify 
as panel chairmen in appropriate cases, and to 
authorize all exchange members to serve as disci- 
plinary panel members and panel chairmen." 


Notice of the proposed rule change together with 
the terms of substance of the proposed rule 
change was given by publication of a Commission 
release (Securities Exchange Act Release No. 
34-17729, April 17, 1981) and by publication in 
the Federal Register (46 FR 23360, May 15, 
1981). No comments have been received with re- 
spect to the proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder ap- 
plicable to a national securities exchange and, in 
particular, the requirements of Section 6 and the 
rules and regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Sec- 
tion 19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, ap- 
proved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








1On June 8, 1981, the Amex filed with the Com- 
mission an amendment to its proposed rule 
change, indicating that the Amex membership had 
approved the Constitutional amendment and that 
no further action by the Board of Governors or the 
membership was required. Notice of the amend- 
ment was given by publication of a Commission 
release (Securities Exchange Act Release No. 
17854, June 10, 1981) and by publication in the 
Federal Register (46 FR 31962, June 18, 1981). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17963/July 23, 1981 


Admin. Proc. File No. 3—4722 
In the Matter of 
METRO-GOLDWYN-MAYER, INC. 


ORDER PROVIDING RELIEF FROM OBLIGA- 
TION TO MAKE QUARTERLY REPORTS 


On September 12, 1975, the Commission simulta- 
neously instituted this administrative proceeding 
pursuant to Section 15(c)(4) of the Securities Ex- 
change Act of 1934, accepted an offer of settle- 
ment submitted by Metro-Goldwyn-Mayer, Inc. 
(“MGM”) and issued an order providing for certain 
remedial actions. Kirk Kerkorian, who was the ma- 
jority shareholder and Vice Chairman of the Board 
of Directors of MGM at that time, agreed to comply 
with certain undertakings and be bound by the 
terms of the order. 


In view of changes in circumstances since the 
Commission entered its order, Mr. Kerkorian has 
requested that the order be modified to delete 
Section 2(a). This provision requires him to com- 
ply with his undertaking to disclose fully to MGM’s 
Board of Directors on a quarterly basis the status 
of his bank indebtedness. 


Having reviewed the information submitted in sup- 
port of the request, it is hereby ORDERED that 
Section 2(a) be deleted from the order the Com- 
mission issued on September 12, 1975, and that 
MGM shall no longer be required to file quarterly 
reports with the Commission on Form 8—K, pursu- 
ant to Section 3(a) of the order, certifying that Mr. 
Kerkorian has complied with the undertaking 
referred to in Section 2(a). In all other respects, 
the Commission’s previous order remains in full 
force and effect. 


By the Commission 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17964/July 23, 1981 


In the Matter of Applications of the 


PHILADELPHIA STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 


SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Philadelphia Stock Exchange (“Phix’) has 
filed applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following securities which are listed on 
another national securities exchange:' 


Waste Management, Inc. 
Common Stock, $1 Par Value (File 
No. 7-5954) 


Hardwick Companies, Inc. 
Common Stock, $1 Par Value (File 
No. 7-5958) 


The Commission finds that approval of the Phix’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the Phix is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3—-1 under the Act [17 
CFR 240.11Aa3—1]. The availability of last sale in- 





‘Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 35237 
(July 7, 1981). The Commission has received no 
comments with respect to these applications. 
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formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the Phix are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the Phix applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Philadelphia 
Stock Exchange in the above named securities 
are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17965/July 23, 1981 


In the Matter of Applications of the 

PACIFIC STOCK EXCHANGE, INCORPORATED 
For Unlisted Trading Privileges 

SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TIONS FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE”) has filed ap- 
plications with the Commission pursuant to Sec- 
tion 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
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following securities which are listed on another na- 
tional securities exchange:' 


U.S. Air, Incorporated 
Common Stock, $1 Par Value (File 
No. 7-5959) 


Advanced Micro Devices, Inc. 
Common Stock, $.01 Par Value (File 
No. 7-5961) 


The Commission finds that approval of the PSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of 
fair and orderly markets and the protection of in- 
vestors. As a national securities exchange regis- 
tered with the Commission pursuant to Section 6 
of the Act, the PSE is subject to the provisions of 
paragraph (b) of that section, and to the Commis- 
sion’s inspection authority and oversight responsi- 
bility under Sections 17 and 19 of the Act and the 
rules and regulations thereunder. In addition, 
transactions in the subject securities, regardless 
of the market in which they occur, are reported in 
the consolidated transaction reporting system con- 
templated by Rule 11Aa3-1 under the Act [17 
CFR 240.11Aa3-1]. The availability of last sale in- 
formation for the subject securities should contrib- 
ute to pricing efficiency and to ensuring that trans- 
actions on the PSE are executed at prices which 
are reasonably related to those occurring in other 
markets. Finally the Commission has received no 
comments indicating that the granting of these ap- 
plications would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the PSE applications will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the applications 
for unlisted trading privileges on the Pacific Stock 
Exchange in the above named securities are here- 
by approved. 





"Notice of these applications was given by publi- 
cation in the Federal Register. 46 FR 35237 
(July 7, 1981). The Commission has received no 
comments with respect to these applications. 
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For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17966/July 23, 1981 


Annual Assessment Form for SECO Brokers and 
Dealers 


ACTION: Adoption of form. 


SUMMARY: The Securities Exchange Act of 1934 
authorizes the Commission to collect such reason- 
able fees and charges as may be necessary to de- 
fray the costs of additional regulatory duties re- 
quired to be performed with respect to 
broker-dealers who are not members of a regis- 
tered national securities association. This form 
sets forth the annual schedule under which such 
broker-dealers are to assessed for fiscal year 
1981. 


EFFECTIVE DATE: Adoption of the Form is effec- 
tive upon publication in the Federal Register. The 
Form is required to be filed on or before Septem- 
ber 1, 1981. 


FOR FURTHER INFORMATION CONTACT: 


William J. Finegan 

Office of Applications and Reports 
Services—Room 7417 

Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549 

(202) 523-5543 


SUPPLEMENTARY INFORMATION: 


The Securities and Exchange Commission an- 
nounced today that it has adopted Form 
SECO-4-81 which sets forth the annual assess- 
ment payable to the Commission for fiscal year 
1981 by registered broker-dealers who are not 
members of registered national securities associa- 
tions (“SECO” broker-dealers). 
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In adopting Form SECO-4—-81, the Commission 
has determined not to alter last year’s schedule of 
fees and assessments. Thus, the gross municipal 
securities income assessment will remain .21% 
and the gross securities income assessment (ex- 
clusive of municipal securities) will remain .25%. 
These fees and assessments are being levied pur- 
suant to Rule 15b9-2 of the Securities Exchange 
Act of 1934 (the “Act’). Rule 15b9-2 provides 
that, unless the Commission takes action to 
change them, the levels or rates of fees and as- 
sessments imposed on SECO broker-dealers will 
be set each year at the same levels or rates as the 
corresponding fees and assessments imposeu by 
the National Association of Securities Dealers, 
Inc. on its members. 


Notice of date for filing 
Form SECO-4-81 


Rule 15b9-2 requires that nonmember broker- 
dealers file a Form SECO-4 for the particular year 
and pay the assessment specified therein by 
September 1 of each year. 


Statutory Basis 


The assessments for SECO broker-dealers are 
adopted pursuant to the Act and particularly Sec- 
tions 15(b)(7), 15(b)(8), and 23(a) thereof. The 
Commission finds, in accordance with the Admin- 
istrative Procedure Act (“APA”) [5 U.S.C. 
553(b)(3)(B)], that Rule 15b9-2 and Securities Ex- 
change Act Release No. 17112 (September 3, 
1980) (45 FR 59551 (September 10, 1980)) pro- 
vided sufficient notice of the basis for and amount 
of these fees and assessments, that further notice 
is unnecessary as a prerequisite to the adoption of 
the requirements, and that there is good cause for 
the requirements to become effective on publica- 
tion in accordance with the APA [5 U.S.C. 
553(d)(3)] since Rule 15b9-2 establishes Septem- 
ber 1 as the date for payment of fees. The Com- 
mission finds that any burden imposed upon com- 
petition by the amendments is necessary and 
appropriate in furtherance of the purposes of the 
Act, particularly the implementation of the Com- 
mission’s continuing mandate under Section 
15(b)(8) to collect such reasonable fees and 
charges as may be necessary to defray the costs 
of the specified regulatory duties required to be 
performed with respect to SECO broker-dealers. 
The Securities and Exchange Commission, pursu- 
ant to its authority under the Securities Act of 1934 


SEC DOCKET/127 








[15 U.S.C. 78a et seq.., aS amended by Pub.L. 
No. 94-29 (June 4, 1975)] and particularly Sec- 
tions 15(b)(7), 15(b)(8), and 23(a) thereof, amends 
Part 249 of Title 17 of the Code of Federal Regula- 
tions by adding §249.5040 as follows: 


§249.5040 Form SECO-4-81, 1981 as- 
sessment and information form for reg- 
istered brokers and dealers not mem- 
bers of a registered national securities 
association. 


This form shall be filed on or before September 1, 
1981, pursuant to §249.15b9-2 of this chapter, 
accompanied by the annual assessment fee re- 
quired thereunder and specified in the form, by ev- 
ery registered broker and dealer not a member of 
a registered national securities association. Those 
broker-dealers which are exempt from the pay- 
ment of any assessment or fee pursuant to the 
provisions of §240.15b9-2(e) must still file the 
form. 


Copies of the form will be filed with the Office of 
the Federal Register, and additional copies are 
available on request from the Commission. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17967/July 23, 1981 


An order has been issued granting the application 
of the Pacific Stock Exchange, Incorporated to 
strike the common stock ($.10 par value) of REX- 
NORECO, INC. from listing and registration there- 
on. 





128/SEC DOCKET 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17968/July 23, 1981 


An order has been issued granting the application 
of QUINCY MINING COMPANY to withdraw its 
capital stock ($25 par value) from listing and regis- 
tration on the Boston Stock Exchange, Incorpo- 
rated. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17969/July 23, 1981 


An order has been issued granting the application 
of NATIONAL CONVENIENCE STORES INCOR- 
PORATED to withdraw its common stock ($.41 % 
par value) from listing and registration on the 
American Stock Exchange, Inc. 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22132/July 17, 1981 


In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


(70-6599) 


ORDER AUTHORIZING CREATION OF CON- 
SULTING SUBSIDIARY TO RENDER SERVICES 
TO NON-AFFILIATES 


The Southern Company, a registered holding com- 
pany, has filed an application-declaration and 
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amendments thereto with this Commission pursu- 
ant to Sections 9(a), 10, 12(b) and other applica- 
ble sections of the Public Utility Holding Company 
Act of 1935 (“Act”) and rules promulgated there- 
under, including Rules 45 and 87. 


Southern proposes to form a new, wholly-owned 
subsidiary (“New Subsidiary”) and to acquire its 
stock or make capital contributions of up to 
$1,000,000 for initial operations. New Subsidiary 
will sell management, technical and training serv- 
ices to non-affiliates. Prospective clients would in- 
clude unaffiliated domestic or foreign governmen- 
tal agencies, public utilities, industrial concerns, or 
entities owning, operating or performing services 
for any of them. New Subsidiary will offer its serv- 
ices in the open market which is competitive. 


Initially, New Subsidiary will rely on Southern Sys- 
tem’s management. Eventually, as significant 
business is developed, it intends to employ its own 
permanent management, marketing and adminis- 
trative staff. It will employ Southern Company 
Services, Inc. (“Services”) to perform all necessa- 
ry financial, accounting and internal auditing. It will 
reimburse Services and any other associate com- 
pany for the full costs of any services supplied or 
personnel used in its business, using a work order 
system as prescribed in the Uniform System of Ac- 
counts for Mutual and Subsidiary Service 
Companies. Southern believes that the accumu- 
lated skills and experience of the Southern System 
in planning, managing and operating all aspects of 
its utility business would be of great value to non- 
affiliate clients. It also states that such business 
will spread the fixed costs of Services and of the 
operating utility companies over a broader base 
and permit the retention of skilled personnel dur- 
ing off-peak construction periods. All profits or 
losses will accrue to New Subsidiary and, indirect- 
ly, to Southern, and no obligations or 
unreimbursed costs are to be incurred by any oth- 
er associate company. 


Subject to Commission approval, New Subsidiary 
will enter into contracts with Southern Company 
Services, Inc., and with those of the System 
operating companies providing personnel or other 
resources to New Subsidiary. These contracts will 
provide terms and conditions governing transac- 
tions between New Subsidiary and other System 
companies. Such contracts will also provide that, 
when in the course of its business New Subsidiary 
develops new processes, programs or techniques, 


Volume 23, No. 3, August 4, 1981 


it will make these processes, programs and tech- 
niques available for utilization by the other System 
companies contracting with it without charge (ex- 
cept the actual expenses incurred in making the 
same available) to the extent that New Subsidiary 
has or retains proprietary rights therein. 


The New Subsidiary will maintain its financial re- 
cords in accordance with relevant portions of the 
Uniform System of Accounts for Mutual and Sub- 
sidiary Service Companies. Although the system 
of accounts was designed to account for services 
provided to associate companies, any necessary 
modifications can be made in accordance with In- 
struction 01-13. The New Company will file annu- 
al reports substantially in the form of the U-13-60 
and as an exhibit to its annual report on Form 
U5S. 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 


‘ to be $16,000, including legal fees of $14,000. No 


state commission and no federal commission, oth- 
er than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22089) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT iS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be and here- 
by is granted and permitted to become effective 
forthwith, except with respect to the matters over 
which jurisdiction is herein reserved, subject to the 
terms and conditions prescribed in Rule 24 pro- 
mulgated under the Act. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect io the con- 
tracts referred to above between New Subsidiary 
and other System companies. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22133/July 20, 1981 


In the Matter of 


TRANSWESTERN PIPELINE COMPANY 
Houston, Texas 


(31-783) 


ORDER DECLARING COMPANY NOT TO BE A 
GAS UTILITY COMPANY PURSUANT TO SEC- 
TION 2(a)(4) 


Transwestern Pipeline Company (‘Transwest- 
ern’), an interstate pipeline company, has filed 
with this Commission an application and an 
amendment thereto pursuant to Section 2(a)(4) of 
the Public Utility Holding Company Act of 1935 
(“Act”) for an order declaring it not to be a “gas 
utility company” as therein defined. 


Transwestern is an interstate pipeline company 
engaged in the interstate transportation and sale 
of natural gas. Transwestern is also engaged, 
through subsidiaries, in oil and gas exploration 
and in other non-utility businesses. At December 
31, 1980, Transwestern’s consolidated assets 
were approximately $425 million, and its gas reve- 
nues for the year then ended were approximately 
$776 million. Transwestern’s pipeline system ex- 
tends from West Texas and Oklahoma to the 
California-Arizona border. 


More than 99% of Transwestern’s capital stock is 
directly owned by a wholly owned subsidiary of 
Texas Eastern Corporation (“Texas Eastern’). 
Texas Eastern is a diversified company engaged 
directly and through subsidiaries in the interstate 
transportation of natural gas for resale, oil and gas 
exploration, real estate and other non-utility busi- 
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nesses. At December 31, 1980, Texas Eastern’s 
consolidated assets were approximately $3.3 bil- 
lion; for the year then ended consolidated operat- 
ing revenues were approximately $4.3 billion, and 
consolidated net income was approximately $220 
million. 


Transwestern’s natural gas sales, by class of cus- 
tomers and average number of customers, for the 
year ended December 31, 1980, were as follows: 


Amount 
(000's Average No. 
omitted) of customers 
Municipal $ 6124 1 


Gas Utilities 635,222 7 





Pipeline Companies 


and Gas Producers 138,583 


Manufacturers and 


other Industrial 1,114 


Farm, Rural and 
Irrigation 704 


$775,747 


Transwestern’s rural sales constituted 0.098% of 2 


its total gas sales for 1980. Applicant states that 
such sales are made exclusively pursuant to “tap” 
clause arrangements entered into with landowners 
in exchange for right-of-way grants. Transwestern 
has entered into such contracts with hundreds of 
rural landowners in Texas, Oklahoma and New 
Mexico, and presently served about 70 such cus- 
tomers. Under these arrangements, a short line is 
laid from the pipeline to a point in the customer's 
property where a gas meter is installed, and gas 
delivery from there to the points of use is the cus- 
tomer’s responsibility through his own facilities. 
The terms of sale are set under contract. Trans- 
western does not engage in any distribution to 
identifiable communities within geographic areas 
designated under franchises. 


Transwestern has applied for an order declaring it 
not to be a “gas utility company” pursuant to Sec- 
tion 2(a)(4) of the Act. Section 2(a)(4) provides 
that the Commission may declare a company not 
to be a “gas utility company” if it finds that ‘(A) 
such company is primarily engaged in one or more 
businesses other than the business of a gas utility 
company, and (B) by reason of the small amount 


Volume 23, No. 3, August 4, 1981 





of natural or manufactured gas distributed at retail 
by such company it is not necessary in the public 
interest or for the protection of investors and con- 
sumers that such company be considered a gas 
utility company for the purposes of [the Act].” 


Transwestern is primarily engaged in non-utility 
businesses, its nonutility revenues constituting 
99.9% of its total 1980 revenues. The sales to ru- 
ral customers appear to be retail sales. They are 
made exclusively pursuant to tap clause arrange- 
ments and are of a special and limited character. 
See Panhandle Eastern Pipe Line Company, 
HCAR No. 22060 (May 21, 1981). 


Due notice of the filing of said application has 
been given (HCAR No. 22092), and no hearing 
has been requested of or ordered by the Commis- 
sion. Upon the basis of the facts in the record, it is 
hereby found that Transwestern qualifies for the 
declaratory order provided in Section 2(a)(4) of the 
Act. 


IT IS ORDERED, accordingly, that Transwestern 
be, and it hereby is, declared not to be gas utility 
company within the meaning of Section 2(a)(4) of 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22134/July 20, 1981 


In the Matter of 

MIDDLE SOUTH UTILITIES, INC. 
MIDDLE SOUTH ENERGY, INC. 
225 Baronne Street 


New Orleans, Louisiana 


(70-6051) 


NOTICE OF PROPOSAL BY SUBSIDIARY TO IS- 
SUE AND SELL COMMON STOCK TO PARENT 
HOLDING COMPANY 
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Middle South Utilities, Inc. (“MSU”), a registered 
holding company, and Middle South Energy, Inc. 
(“MSE”), a wholly-owned subsidiary of MSU, have 
filed a post-effective amendment to an application- 
declaration previously filed with this Commission 
pursuant to Sections 6(a), 7, 9(a), 10 and 12(f) of 
the Public Utility Holding Company Act of 1935 
(“Act”) and Rule 43 promulgated thereunder. 


By an order dated October 21, 1980, in this mat- 
ter, MSE was authorized to issue and sell to MSU 
up to 50,000 additional shares (“1981 Common 
stock”) of MSE’s no par common stock from time 
to time through December 31, 1981, at a price of 
$1,000 per share. As of June 5, 1981, MSE has 
sold 13,300 shares of such stock to MSU. It now 
appears that in addition to the 36,700 unsoid 
shares of 1981 Common Stock it may be necessa- 
ry for MSE to sell to MSU up to an additional 
50,000 shares of common stock through Decem- 
ber 31, 1982 (‘‘Additional Shares”). The proceeds 
of such sales will be used by MSE to finance, in 
part, construction of the Grand Gulf generating fa- 
cility near Natchez, Mississippi. Sales of the Addi- 
tional Shares will be timed to coincide with MSE’s 
cash needs for construction of the Grand Gulf 
plant. 


The application-declaration and any amendments 
thereto are available for public inspection through 
the Commission’s Office of Public Reference. In- 
terested persons wishing to comment or request a 
hearing should submit their views in writing by Au- 
gust 13, 1981, to the Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549, 
and serve a copy on the applicants-declarants at 
the address specified above. Proof of service (by 
affidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. 


Any request for a hearing shall identify specifically 
the issues of fact or law that are disputed. A per- 
son who so requests will be notified of any hear- 
ing, if ordered, and will receive a copy of any no- 
tice or order issued in this matter. After said date 
the application-declaration, as amended or as it 
may be further amended, may be granted and 
permitted to become effective. 
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For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22135/July 20, 1981 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Dallas, Texas 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 


WEST TEXAS UTILITIES 
Abilene, Texas 


(70-6566) 


ORDER EXTENDING TIME FOR SUBSIDIARY 
TO SELL COMMON STOCK TO PARENT 


By order dated June 18, 1981 (HCAR No. 22090) 
West Texas Utilities (“WTU”), an electric utility 
subsidiary of Central and South West Corporation 
(“CSW”), a registered holding company, was au- 
thorized to issue and sell through August 31, 1981 
five shares of its common stock, par value $22 per 
share, to CSW for $10,000,000 in lieu of a capital 
contribution of like amount. It now appears that 
WTU and CSW may be unable to consummate the 
transaction by August 31, 1981. It has been re- 
quested that if WTU and CSW are unable to con- 
summate the transaction by that date, the time for 
doing so be extended through December 31, 
1981. 


Upon the basis of the facts in the record, it is here- 
by found that the applicable standards of the Act 
and the rules thereunder are satisfied: 
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IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that the time for filing the certification 
thereunder with respect to the proposed transac- 
tions is extended so as to allow filing on a quarter- 
ly basis. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 22136/July 23, 1981 


In the Matter of 


EASTERN EDISON COMPANY 
Brockton, Massachusetts 


MONTAUP ELECTRIC COMPANY 
Fall River, Massachusetts 


(70-6608) 


ORDER AUTHORIZING ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS BY HOLDING 
COMPANY AT COMPETITIVE BIDDING AND IS- 
SUANCE AND SALE OF DEBENTURES AND 
COMMON STOCK BY SUBSIDIARY TO HOLD- 
ING COMPANY 


Eastern Edison Company (‘Eastern’), an electric 
utility subsidiary of Eastern Utilities Associates, a 
registered holding company, and Montaup Electric 
Company (“Montaup’”), an electric utility subsidi- 
ary of Eastern, have filed an application- 
declaration with this Commission pursuant to Sec- 
tions 6(a), 6(b), 7, 9(a), 10, and 12(d) of the Public 
Utility Holding Company Act of 1935 (‘Act’) and 
Rules 44 and 50 promulgated thereunder. 
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Eastern proposes to issue and sell not in excess 
of $30,000,000 principal amount of its First Mort- 
gage and Collateral Trust Bonds, % Series 
due 1991. The terms will be determined by com- 
petitive bidding. The net proceeds of the sale of 
the new bonds will be applied by Eastern first, to 
the extent of $5,000,000, to the purchase of the 
debenture bonds proposed to be issued by Mon- 
taup as described below, second, to the extent of 
$20,000,000, to the purchase of the common 
stock proposed to be issued by Montaup as de- 
scribed below, and third, to the prepayment of its 
unsecured borrowing from Citibank, N.A., out- 
standing in the principal amount of $5,000,000. 


Montaup proposes to issue and sell to Eastern, 
and Eastern proposes to acquire at their principal 
amount plus accrued interest, not in excess of 
$5,000,000 principal amount of % Debenture 
Bonds due 2011. The effective interest rate to 
Montaup will approximate the effective interest 
rate (including income tax effect) of Eastern’s new 
bonds. The new debenture bonds themselves will 
contain all of their terms, and there will be no in- 
denture or similar instrument governing them. 
Montaup also proposes to increase its capital 
stock in an amount not in excess of $20,000,000, 
consisting of not in excess of 200,000 shares of its 
common stock, par value $100 per share, and to 
issue and sell such stock to Eastern, and Eastern 
proposes to acquire such stock. The proceeds to 
Montaup from the sale of the new debenture 
bonds and the additional common stock are to be 
applied to reduce short-term bank indebtedness, 
estimated at $41,000,000, incurred for construc- 
tion or to repay earlier borrowings so incurred. 
Eastern proposes to deposit and pledge the new 
debenture bonds and the additional common stock 
under the Indenture securing its outstanding first 
mortgage and collateral trust bonds, as required 
by the provisions of the Indenture. 


The fees and expenses to be incurred in connec- 
tion with the issuance and sale by Eastern of the 
new bonds are estimated at $204,000, including 
legal fees of $38,400 and accountants’ fees of 
$20,000. The fees and expenses to be incurred by 
Montaup and Eastern in connection with the issu- 
ance and sale of the new debenture bonds and the 
additional common stock are estimated at $18,000 
and $4,960, respectively. The issue and sale of 
the new bonds by Eastern, the issue and sale of 
the debenture bonds and the additional common 
stock by Montaup, and the acquisition of the new 
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debenture bonds and the additional common stock 
by Eastern have been authorized by the Depart- 
ment of Public Utilities of The Commonwealth of 
Massachusetts. No other state commission and no 
federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 22119), and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
the rules thereunder are satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become effec- 
tive forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 644/July 21, 1981 


The Securities and Exchange Commission has is- 
sued an order under the Trust Indenture Act (the 
“Act’) on application from Lifemark Corporation 
(the Company”) that the trusteeship of Manufac- 
turers Hanover Trust Company (“Manufacturers”) 
under four indentures of the Company, three of 
which are qualified under the Act, is not so likely to 
involve a material conflict of interest as to make it 
necessary to disqualify Manufacturers from acting 
as trustee under any such indenture. 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11813A/July 21, 1981 
Release No. 11853A/July 21, 1981 


In the Matter of 


HEIZER CORPORATION 
20 North Wacker Drive 
Chicago, Illinois 60606 


(812-4806) 
ERRATA: 


This is to correct an error made in Investment 
Company Release No. 11813, issued June 12, 
1981, and Release No. 11853, issued on July 9, 
1981, In the matter of Heizer Corporation. In the 
above referenced notice of filing of application and 
order, the application file number read 
“812-4811. This number should have read 
812-4806. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11861/July 17, 1981 


In the Matter of 


IMS VARIABLE LEVERAGE FUND, LTD. 
16929 East Enterprise Drive 

(P.O. Box 17989) 

Fountain Hills, Arizona 85268 


(812-4685) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER OF THE COMMISSION AMENDING A 
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PREVIOUS ORDER OF THE COMMISSION 
WHICH, PURSUANT TO SECTION 6(c) OF THE 
ACT, EXEMPTED APPLICANT FROM THE PRO- 
VISIONS OF SECTIONS K2(a)(3), 2(a)(19) and 
22(e) OF THE ACT. 


NOTICE IS HEREBY GIVEN that IMS Variable 
Leverage Fund, Ltd., a Nebraska Limited Partner- 
ship (‘Applicant’), registered under the Invest- 
ment Company Act of 1940 (‘Act’) as an open- 
end, diversified, management investment 
company, filed an application on June 17, 1981 
(“Amended Application”) pursuant to Section 6(c) 
of the Act requesting an order of the Commission 
amending a previous order of the Commission dat- 
ed August 6, 1980 (Investment Company Act Re- 
lease No. 11288), which granted Applicant an ex- 
emption from the provisions of Sections 2(a)(3), 
2(a)(19) and 22(e) of the Act to the extent neces- 
sary to permit Applicant to operate using the limit- 
ed partnership form. That order was granted sub- 
ject to the condition of the continued effectiveness 
of several undertakings which Applicant had made 
in its Application, one of which was Applicant’s ob- 
taining an errors and omissions insurance policy 
up to a maximum amount of $5 million with a 
$10,000 deductible for any one claim, and a stock- 
brokers’ blanket bond in the amount of $10 million. 
The requested amended order would reduce the 
amounts of errors and omissions insurance and fi- 
delity bond coverage required to be maintained by 
Applicant. All interested persons are referred to 
the Amended Application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


The investment objective of Applicant is providing 
investors with capital appreciation and modest an- 
nual distributions of income. Applicant seeks to 
achieve its investment objective by investing in a 
diversified portfolio of common stocks or securities 
convertible into common stock, or (for defensive 
Purposes or for temporary periods) in non- 
convertible fixed obligations. Applicant was organ- 
ized as a limited partnership in order to accrue 
certain tax benefits for its investors which would 
not be available if Applicant were organized in cor- 
porate form. Specifically, because Dr. Herbert W. 
Robinson and members of his family would initially 
be, and were as of May 31, 1981, beneficial 
owners of substantially all the outstanding shares 
of Applicant, had Applicant been organized as a 
corporation (since more than 50 percent of its 
shares were held by members of the Robinson 
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Family and the four other largest shareholders of 
Applicant) it would have been classified as a per- 
sonal holding company under the Internal Rev- 
enue Code subject to corporate tax on income and 
a substantial penalty tax on undistributed income. 
The Robinson Family’s initial contribution of cash 
and securities in return for shares of Applicant 
were valued at $3,803,533. Applicant has stated in 
both its Original and Amended Application that it is 
committed to convert to corporate form when the 
aforementioned investment of the Robinson Fami- 
ly and the four other largest investors amounts to 
no more than 40 percent of Applicant’s outstand- 
ing shares. Dr. Herbert W. Robinson and IMSC as 
of May 31, 1981, owned 76.16% of Applicant's 
outstanding shares, having a value of $3,005,877. 
Applicant estimates that conversion will become 
possible when Applicant’s net assets reach 
apprapproximately $12,000,000, assuming that in- 
vestment by the other four largest investors will 
average $200,000. 


Applicant's Original Application stated that its or- 
ganization, pursuant to its agreement of limited 
partnership, provides (1) for the general partners 
of Applicant to consist of three Director General 
Partners and an Adviser General Partner; (2) that 
Applicant will be managed solely by the Director 
General Partners except in certain circumstances; 
and (3) only individuals may serve as Director 
General Partners. Director General Partners will 
perform the same functions as directors of incor- 
porated investment companies. Applicant further 
stated in its Original Application that its organiza- 
tion is such that the Adviser General Partner, 
International Management Systems Corporation 
(“IMSC’”), in its capacity as such, is excluded from 
participation in the management of Applicant ex- 
cept in limited circumstances. In its capacity as in- 
vestment adviser, however, IMSC will have au- 
thority to act on behalf of Applicant to the extent 
provided in its advisory agreement. 


Futhermore, Applicant’s Original Application stat- 
ed that according to the limited partnership agree- 
ment Applicant's limited partners have no right to 
control Applicant's business, but may exercise 
certain rights and powers of a limited partner un- 
der the partnership agreement, including voting 
rights, and the giving of consents and approvals 
provided for in the partnership agreement. Appli- 
cant stated therein that the partnership agreement 
authorizes limited partners to exercise voting 
rights on certain matters, including the right to 
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elect or remove general partners, approval or ter- 
mination of investment advisory contracts, approv- 
al or disapproval of the sale of all or substantially 
all of the assets of Applicant, ratification or rejec- 
tion of the appointment of the independent public 
accountants of Applicant and amendments to the 
partnership agreement (other than those to admit 
or substitute limited partners or to return or reduce 
the amount of partners’ capital contributions). 


Applicant’s Original Application also stated that 
Applicant had been advised that it was the opinion 
of its Nebraska counsel that the existence or exer- 
cise of the aforementioned voting rights does not 
subject the limited partners to liability as general 
partners under the Uniform Limited Partnership 
Act of Nebraska. However, Applicant further stat- 
ed in the Original Application that it is possible 
that, because of such voting rights, the limited 
partners might be found to be subject to liability as 
general partners by the courts of another state. 
Consequently, as a result of of utilizing the limited 
partnership form of operation, Applicant’s Original 
Application was required to contain certain under- 
takings by Applicant designed to minimize the risk 
that the status of investors as limited partners un- 
der the Uniform Limited Partnership Act of inves- 
tors as timited partners under the Uniform Limited 
Partnership Act of Nebraska might not be recog- 
nized in other jurisdictions, resulting in their being 
subjected to liability for obligations of Applicant as 
general partners. 


Accordingly, in its Original Application, Applicant 
undertook, inter alia: (1) that if a limited partner is 
sued to satisfy an obligation of Applicant, Appli- 
cant will, upon notice of such suit, either satisfy 
such obligation or, if it believes such suit is without 
merit, undertake the defense of such suit; (2) that 
Applicant will include in all of its material contracts 
a provision that any claim under the contract may 
be asserted only against Applicant's assets; and 
(3) that Applicant’s general partners, as a condi- 
tion to obtaining a ruling from the Internal Reve- 
nue Service on the tax status of Applicant, agreed 
to make and retain an investment in shares of Ap- 
plicant in the aggregate of at least one percent of 
all outstanding shares of Applicant. IMSC agreed 
to purchase sufficient shares to maintain this one 
percent interest. 


As a further protection against the risk that the lim- 
ited partners might be held personally liable for 
Applicant's obligations as general partners, Appli- 
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cant’s Original Application also contained an un- 
dertaking by Applicant to obtain insurance protec- 
tion against losses by reason of the errors and 
omissions of partners, officers or employees of 
Applicant in the amount of $5,000,000 (with a 
$10,000 deductible for any one claim) and a stock- 
brokers’ blanket bond in the amount of 
$10,000,000. Applicant represents in its Amended 
Application that this undertaking was entered into 
in the expectation that insurers would write the re- 
quired insurance coverage at nominal rates. Appli- 
cant states in its Amended Application that it has 
obtained and is carrying insurance coverage in the 
specified amounts. Applicant further states that 
despite extended negotiation, the cost of this cov- 
erage for one year is $26,933, approximately 
0.67% of the net assets of Applicant at May 31, 
1981. Applicant states that had premiums at these 
rates been payable for the full six month period 
ending on that date, they would have amounted to 
39 percent of Applicant's total expenses, whereas 
for most funds such premiums are a minor part of 
total expenses. 


Applicant states that Rule 17g-1 under the Act, 
which specifies minimum amounts of investment 
company fidelity bond coverage, would require a 
corporate fund of Applicant’s present size of 
$4,000,000 to carry a fidelity bond of $125,000. 
Under Rule 17g-1 a corporate fund with 
$12,000,000 of assets, the aforementioned point 
at which Applicant has committed to convert to 
corporate form, would be required to carry a fideli- 
ty bond of $200,000. There is no statutory or other 
requirement of insurance coverage for errors and 
omissions. 


Applicant represents in its Amended Application 
that its organization as a limited partnership does 
not so increase risks of the kind covered by a fi- 
delity bond or by errors and omissions insurance 
so as to justify requiring insurance coverage more 
than ten times the customary coverage. In support 
of this argument, Applicant states that (1) its er- 
rors and omissions insurance carrier has indicated 
that the premium rates charged Applicant will be 
greater when it becomes a corporation than they 
are now when it is a partnership. Applicant states 
that it believes this is an indication of the insurers’ 
belief that the risks are actually lower for partner- 
ship; (2) Applicant is subject to all the regulatory 
requirements of the Act and the Rules thereunder 
specifically designed to provide reasonable pro- 
tection to investment company investors. Thus, 
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Applicant's securities and cash balances are held 
by The Bank of New York as Custodian, The Bank 
of New York acts also as its Transfer and Paying 
Agent, Applicant is audited on a regular basis by 
independent public accountants, and its annual 
and other periodic reports are filed with and sub- 
ject to review by the Commission; (3) Applicant's 
management structure differs from that of a corpo- 
rate fund in minor detail but not in matters of sub- 
stance. Applicant notes that its Limited Partner- 
ship Agreement provides that no single Director 
General Partner may bind Applicant except in a 
case where only one Director General Partner re- 
mains, in which case additional general partners 
are to be promptly elected. In addition, Applicant’s 
Director General Partners, like directors of a cor- 
poration, must act by majority vote at a meeting or 
by unanimous written consent, and at least 40 per- 
cent of Applicant’s Director General Partners must 
be, and at present 60 percent are, non-interested 
persons; and (4) under Applicant's Custodian 
Agreement and Transfer Agency Agreement the 
manner of giving instructions and the procedures 
for designating and identifying the persons author- 
ized to give instructions are the same as in the 
case of a corporation with the Director General 
Partners functioning in the same manner as a 
board of directors. 


In its Amended Application Applicant states, while 
it recognizes that, despite Nebraska law to the 
contrary, there is some possibility that the limited 
partners could be held subject to personal liability 
in a suit brought in a jurisdiction other than 
Nebraska, it considers such a possibility to be re- 
mote for the following reasons: (1) the risk of per- 
sonal liability on the part of any partner is mini- 
mized by the requirement for inclusion in 
Applicant's material contracts of a provision that 
the other parties to such contracts will look only to 
partnership assets for payment of their claims; (2) 
so far as the limited partners are concerned, Appli- 
cant is obligated to defend and indemnify them 
against personal liability; (3) the likely target of 
any suit would be one or more of the general part- 
ners, who could not defend on the basis that their 
liability was limited by the Nebraska limited part- 
nership statute and their non-participation in man- 
agement; (4) the possibility of exhaustion of as- 
sets to the point where Applicant could not pay 
creditors is remote; and (5) the nature of Appli- 
cant’s operations is such that the only significant 
liabilities likely to be incurred would be bank loans 
for leverage purposes, which pursuant to Section 
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18(f)(1) of the Act require 300% asset coverage, 
making an asset deficiency to discharge them un- 
likely. Applicant represents that, short of its insol- 
vency, the risks of a limited partner investor are no 
different from those of an investor in a corporate 
fund, which are normal risks of any investor in an 
equity product and which fidelity bond coverage 
and errors and omissions insurance do not protect 
against. 


Applicant states in its Amended Application that 
the Director General Partners have reviewed the 
matter of appropriate errors and omissions insur- 
ance and fidelity bond coverage, taking into ac- 
count all relevant factors including the view of the 
staff of the Securities and Exchange Commission 
that generous insurance coverage is appropriate 
in view of the staff of the Securities and Exchange 
Commission that generous insurance coverage is 
appropriate in vew of the special problems of 
using the limited partnership form. Applicant 
states that the Director General Partners, 
including the two individuals who are not interest- 
ed persons of Applicant, have concluded that 
errors and omissions insurance and fidelity bond 
coverage for Applicant will be adequate to cover 
risks reasonably to be anticipated if mantained, in 
each case, in the following amounts: $1,000,000 
plus $200,000 for each $1,000,000 or part thereof 
by which the gross assets of Applicant as of the 
end of any calendar quarter exceed $5,000,000, 
with any required increases in coverage being ef- 
fected promptly following the end of each calendar 
quarter. Applicant's Amended Application states 
that in the judgment of the Director General Part- 
ners insurance coverage in excess of this amount 
would involve unjustified expense detrimental to 
the interests of Applicant’s shareholders. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission may be order upon applica- 
tion conditionally or unconditionally exempt any 
person, security or transaction or any class or 
classes of persons, securities, or transactions, 
from any provision of the Act or any rule or regula- 
tion thereunder, if and to the extent that such ex- 
emption is necessary or appropriate in the public 
interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant states that subject to granting of the 
amendment by the Commission of its order of Au- 
gust 6, 1980, requested herein, Applicant under- 
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takes to obtain and maintain errors and omissions 
insurance and fidelity bond coverage in the 
amounts specified in the Original Application. 
However, Applicant estimates the cost of obtaining 
the reduced errors and omissions insurance and 
fidelity bond coverage which would be allowed un- 
der the requested amended order, assuming 
$1,000,000 of errors and omissions insurance and 
fidelity bond coverage, will be approximately 
$7,000 annually. Applicant represents that the 
saving of $19,000 in expenses by reason of the re- 
duced errors and omissions insurance and fidelity 
bond coverage far outweighs any additional risk to 
the limited partners as a result of the reduced in- 
surance coverage. Thus, Applicant maintains that 
the requested amended order is appropriate in the 
public interest and consistent with the protection 
of investors and the purposes fairly intended by 
the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 10, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. As provided by Rule 0—5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application herein will be is- 
sued as of course following said date unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11862/July 17, 1981 


In the Matter of 


NATIONWIDE LIFE INSURANCE COMPANY 


and 


MFS VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, Ohio 43216 


(812-4891) 


ORDER PURSUANT TO SECTION 11 OF THE 
INVESTMENT COMPANY ACT OF 1940 AP- 
PROVING CERTAIN OFFERS OF EXCHANGE 
AND PURSUANT TO SECTION 6(c) OF THE ACT 
AMENDING CERTAIN EXEMPTIONS FROM 
SECTIONS 2(a)(32), 2(a)(35), 22(c), 26(a)(2)(C), 
27(c)(1), 27(c)(2) AND 27(d) OF THE ACT AND 
RULE 22c-1 THEREUNDER. 


Nationwide Life Insurance Company 
(“Nationwide”), a stock life insurance company or- 
ganized under the laws of the State of Ohio, and 
its MFS Variable Account, registered under the In- 
vestment Company Act of 1940 (‘Act’) as a unit 
investment trust, filed an application on June 10, 
1981, pursuant to Section 11 of the Act for an 
amended order approving certain offers of ex- 
change, and pursuant to Section 6(c) of the Act, 
for an order amending certain exemptions previ- 
ously granted from Sections 2(a)(32), 2(a)(35), 
22(c), 26(a)(2)(C), 27(c)(1), 27(c)(2), 27(d) and 
Rule 22c-1 of the Act, insofar as such exemptions 
are necessary to permit the transactions described 
therein. 


On June 19, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11821) of the fil- 
ing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No hearing has been re- 
quested and the Commission has not ordered a 
hearing. 
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The matter has been considered and it is found 
that the granting of the application is appropirate 
in the public interest and consistent with the pro- 
tection of investors and the purposes fairly intend- 
ed by the policy and provisions of the Act. Accord- 
ingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the requested exemptions previously 
granted from Sections 2(a)(32), 2(a)(35), 22(c), 
26(a)(2)(C), 27(c)(1), 27(c)(2), and 27(d) of the 
Act and Rule 22c-1 thereunder be, and hereby 


-are, amended, and pursuant to Section 11 of the 


Act that the proposed offers of exchange be, and 
hereby are, approved, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11863/July 17, 1981 


In the Matter of 


MADISON FUND, INC. 
885 Second Avenue 
New York, NY 10017 


(812-4732) 


NOTICE OF FILING OF AN APPLICATION FOR 
AN ORDER PURSUANT TO SECTION 23(c)(3) 
OF THE ACT 


NOTICE IS HEREBY GIVEN that Madison Fund, 
Inc. (“the Applicant”), registered under the Invest- 
ment Company Act of 1940 (“Act”) as a closed- 
end, non-diversified management investment com- 
pany, filed an application on September 8, 1980, 
and amendments thereto on April2, 1981, and 
June 22, 1981, for an order pursuant to Section 
23(c)(3) of the Act to permit the Applicant to repur- 
chase shares of its common stock from those 
shareholders who own less than 100 shares at a 
premium of $1.00 per share in excess of the mar- 
ket price (but in no event more than its net asset 
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value per share). All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


The Applicant states that, as of March 31, 1981, it 
has 22,295,835 shares of its common stock out- 
standing which were held by 58,370 shareholders. 
Of this total, 801,712 shares representing 3.6% of 
the Applicant’s total common stock outstanding 
were owned by approximately 26,077 sharehold- 
ers who individually owned less than 100 shares. 
The Applicant proposes to offer to these share- 
holders who own less than 100 shares of its com- 
mon stock, as of a fixed record date, the opportu- 
nity to tender such shares of common stock to the 
Applicant for cash (““Odd-Lot Repurchase”). In ad- 
dition to payment of the market price (i.e., the re- 
ported composite closing sales price) on the first 
business day following the last day on which 
shares may be tendered pursuant to the Odd-Lot 
Repurchase, the Applicant proposes to pay a pre- 
mium of $1.00 per share, but in no event shall the 
per share price for such shares exceed the net as- 
set value per share. In this regard, the Applicant 
states that although no prediction can be made 
about the relationship that the market value of its 
common stock will bear to the underlying net asset 
value, it should be noted that its common stock 
has traded at a discount from its net asset value 
since February 18, 1972. The Applicant antic- 
ipates that the Odd-Lot Repurchase will remain 
open for a period of 30-40 days. 


The Applicant states that its current annual main- 
tenance charge per shareholder account is $8.85 
irrespective of the size of such account. Thus, the 
Applicant asserts that the proportionate expense 
of maintinaing smaller accounts as against the in- 
vestment in the Applicant they represent is greater 
than in the large accounts. According to the appli- 
cation, the maximum acceptance rate for the Odd- 
Lot Repurchase, as of March 31, 1981, would be 
about 3.6% of its total outstanding common stock, 
or 801,712 shares in 26,077 shareholder ac- 
counts. Assuming a market price of $21.625 per 
share (the reported closing price on March 3, 
1981), the total cost of implementing the Odd-Lot 
Repurchase would be $18,138,734 and would be 
paid from general corporate funds. Assuming all 
26,077 of its small shareholder accounts are elimi- 
nated through the Odd-Lot Repurchase, the Appli- 
cant anticipates yearly operating expense savings 
of approximately $230,781. According to the appli- 
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cation, approximately 3% years of such savings 
would be required to recoup the total premium 
paid by the Applicant in implementing the Odd-Lot 
Repurchase. 


Section 23(c)(3) of the Act prohibits a closed-end 
investment company from purchasing its own se- 
curities except under such circumstances as the 
Commission may permit by rules and regulations 
or orders for the protection of investors in order to 
insure that such purchases are made in a manner 
or on a basis which does not unfairly discriminate 
against any holders of the class or classes of se- 
curities to be purchased. Rule 23c-1(a) under the 
Act recites the conditions under which a registered 
closed-end company may purchase for cash secu- 
rities of which it is the issuer other than on a secu- 
rities exchange or pursuant to tenders to all hold- 
ers of securities of the class to be purchased. Rule 
23c-1(c) further provides, in pertinent part, that in 
the event a registered closed-end company cannot 
meet the conditions of this rule it may file an appli- 
cation with the Commission for an order pursuant 
to Section 23(c)(3) of the Act to permit the pur- 
chase of any security of which it is the issuer. 


The Applicant cannot rely on the exemption from 
the repurchase prohibition of Section 23(c)(3) pro- 
vided by Rule 23c-1 thereunder because each re- 
purchase of its common stock at a premium over 
market value would be contrary to the requirement 
of paragraph (a)(6) of the rule that such repur- 
chases be made at a price not above the market 
value, if any, or the asset value of such security, 
whichever is lower, at the time of purchase. Nev- 
ertheless, for purposes of the requested order pur- 
suant to Section 23(c)(3) of the Act, the Applicant 
undertakes to otherwise comply with all the re- 
maining requirements of the rule which are appli- 
cable. 


The Applicant further represents that the Odd-Lot 
Repurchase will not be made in a manner or on a 
basis which unfairly discriminates against any 
holders of its common stock, the class of securi- 
ties proposed to be repurchased. In support there- 
of, the Applicant asserts that the Odd-Lot Repur- 
chase is voluntary and that no shareholder will be 
required to tender his shares. The Applicant fur- 
ther asserts that any securities tendered pursuant 
to the Odd-Lot Repurchase may be withdrawn at 
any time until expiration of ten business days from 
the commencement thereof. The Applicant states 
that those eligible shareholders who choose to 
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tender their shares of common stock will have the 
opportunity to sell their small amount of odd-lot 
shares to the Applicant at a $1.00 premium per 
share, and without incurring brokerage charges or 
taxes. With respect to those remaining sharehold- 
ers who choose not to participate in the Odd-Lot 
Repurchase, as well as those who are not being 
offered an opportunity to tender their shares for re- 
purchase, the Applicant further asserts that imple- 
mentation of the Odd-Lot Repurchase will save it 
the cost of maintaining a number of small ac- 
counts which will reduce the Applicant’s expenses 
for the benefit of its remaining shareholders. Also, 
to the extent that shares of Applicant's common 
stock will be repurchased at a sales price which is 
less than net asset value, the net asset value at- 
tributable to the shares held by its remaining 
shareholders will increase. 


The Applicant finally represents that participation 
in this Odd-Lot Repurchase is being limited to the 
record holders of less than 100 shares of its com- 
mon stock because the number of tenders from its 
beneficial holders in past “odd-lot” tender offers 
was a very small fraction of those tenders from 
such record holders. The Applicant contends that 
the relatively short period (30-40 days) that the of- 
fer will remain open will make it difficult for brokers 
and others to communicate with their beneficial 
holders and to receive and forward instructions. In 
addition, the Applicant asserts that certain of the 
charges involved in maintaining a shareholder ac- 
count, especially separate postage and transfer 
agent fees, are not present in the case of benefi- 
cial holders lumped together in one nominee ac- 
count and, hence, a greatly reduced savings to the 
Applicant would not result from closing these 
shareholder accounts. As a result, the Applicant 
does not view the proposed $1.00 premium to be 
cost-effective for those odd-lot beneficial share- 
holder accounts. 


NOTICE !S FURTHER GIVEN that any interested 
person may, not later than August 11, 1981, at 
5:30 p.m., submit to the Commission in writing a 
request for a hearing on the matter accompanied 
by a statement as to the nature of his interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission 
should order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be 
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served personally or by mail upon the Applicant at 
the address stated above. Proof of such service 
(by affidavit, or in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. 


As provided in Rule 0-5 of the Rules and Regula- 
tions promulgated under the Act, an order 
disposing of the application will be issued as of 
course following said date unless the Commission 
thereafter orders a hearing on request or upon the 
Commission’s own motion. Persons who request a 
hearing or advice as to whether a hearing is or- 
dered will receive any notices and orders issued in 
this matter, including the date of the hearing (if or- 
dered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11864/July 20, 1981 


SEE 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 765/July 20, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11865/July 20, 1981 


In the Matter of 

OFFERMAN MONEY MARKET FUND, INC. 
5100 Gamble Drive 

Minneapolis, MN 55481 

(812-4854) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTIONS FROM THE PRO- 
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VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 AND 22c-1 THEREUNDER 


Offerman Money Market Fund, Inc. (‘Applicant’), 
registered under the Investment Company Act of 
1940 (“Act”) as an open-end, diversified, manage- 
ment investment company, filed an application on 
March 27, 1981, and an amendment thereto on 
June 4, 1981, requesting an order of the Commis- 
sion, pursuant to Section 6(c) of the Investment 
Company Act of 1940 (‘Act’), exempting Appli- 
cant from the provisions of Section 2(a)(41) of the 
Act and Rules 2a-4 and 22c-1 thereunder, to the 
extent necessary to permit the Applicant to com- 
pute its net asset value per share, for the pur- 
poses of effecting sales, redemptions, and repur- 
chases of its shares, using the amortized cost 
method of valuation. 


On June 22, 1981, a notice (Investment Company 
Act Release No. 11824) was issued of the filing of 
the application. The notice gave interested per- 
sons an opportunity to request a hearing and stat- 
ed that an order disposing of the application would 
be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested, be, and hereby is, granted, effective 
forthwith subject to those conditions to which Ap- 
plicant has consented and which are set forth in 
Investment Company Act Release No. 11824. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11866/July 20, 1981 


In the Matter of 


THE CONVERTIBLE FUND OF JAPAN, LTD. 
1 Wall Street 
New York, NY 10005 


(811-2831) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


On June 22, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11823) of an ap- 
plication filed by The Convertible Fund of Japan, 
Ltd. (“Applicant”), which is registered under the 
Investment Company Act of 1940 (“Act”) as an 
open-end, diversified, management investment 
company, requesting an order of the Commission 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment compa- 
ny within the meaning of the Act. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No re- 
quest for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company as defined by the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration under the Act of The Con- 
vertible Fund of Japan, Ltd., shall forthwith cease 
to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11867/July 21, 1981 


In the Matter of 


MUNICIPAL FUND FOR TEMPORARY 
INVESTMENT 

Suite 204, Webster Building 

Concord Plaza 

3411 Silverside Road 

Wilmington, Delaware 19810 


(812-4469) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTIONS 2(a)(41) AND 12(d)(3) 
OF THE ACT AND RULES 2a-4 AND 22c-1 
THEREUNDER 


Municipal Fund for Temporary Investment (“Appli- 
cant”), registered under the Investment Company 
Act of 1940 (“Act”) as an open-end, diversified, 
management investment company, filed an appli- 
cation on May 1, 1979, and amendments thereto 
on August 10, 1979, September 25, 1980, March 
18, 1981, and June 15, 1981, for an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting Applicant from the provisions of Sec- 
tion 12(d)(3) of the Act to the extent necessary to 
permit Applicant to acquire rights to sell its portfo- 
lio securities to brokers or dealers and from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder to the extent necessary 
to permit Applicant to value in the manner de- 
scribed in the application such rights acquired 
from banks, brokers or dealers. 


A notice of the filing of the application was issued 
on June 19, 1981 (Investment Company Act Re- 
lease No. 11822). The notice gave interested par- 
ties an opportunity to request a hearing and stated 
that an order disposing of the application would be 
issued as of course unless a hearing should be or- 
dered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found, 
on the basis of the information stated in the appli- 
cation, to be appropriate in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provi- 
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sions of the Act to issue the requested order. Ac- 
cordingly, 


IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Sections 2(a)(41) and 12(d)(3) of the 
Act and Rules 2a-4 and 22c-1 thereunder, to the 
extent requested, be and hereby is granted, effec- 
tive forthwith, subject to compliance by Applicant 
with the representations contained in the applica- 
tion. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11868/July 21, 1981 


In the Matter of 


MASSACHUSETTS FINANCIAL HIGH INCOME 
TRUST 

MASSACHUSETTS INVESTORS TRUST 

MASSACHUSETTS INVESTORS GROWTH 
STOCK FUND, INC. 

MASSACHUSETTS INCOME DEVELOPMENT 
FUND, INC. 

MASSACHUSETTS CAPITAL DEVELOPMENT 
FUND, INC. 

MASSACHUSETTS FINANCIAL DEVELOPMENT 
FUND, INC. 

MASSACHUSETTS FINANCIAL BOND FUND, 
INC. 

MASSACHUSETTS CASH MANAGEMENT 
TRUST 

MFS MANAGED MUNICIPAL BOND TRUST 

MFS TAX-EXEMPT MONEY MARKET TRUST 
(formerly MASSACHUSETTS CASH 
MANAGEMENT TRUST Il) 

MASSACHUSETTS FINANCIAL 
INTERNATIONAL TRUST 
(Formerly MFI TRUST) 

MASSACHUSETTS FINANCIAL SERVICES 
COMPANY 


200 Berkeley Street, 
Boston, Massachusetts 02116 
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(812-4770) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
INVESTMENT COMPANY ACT OF 1940 
GRANTING AN EXEMPTION FROM SECTION 
2(a)(19) OF THE ACT. 


Massachusetts Financial High Income Trust, 
Massachusetts Investors Trust, Massachusetts In- 
vestors Growth Stock Fund, Inc., Massachusetts 
Income Development Fund, Inc., Massachusetts 
Capital Development Fund, Inc., Massachusetts 
Financial Development Fund, Inc., Massachusetts 
Financial Bond Fund, Inc., Massachusetts Cash 
Management Trust, MFS Managed Municipal 
Bond Trust, MFS Tax-Exempt Money Market Trust 
(formerly Massachusetts Cash Management Trust 
Il), Massachusetts Financial International Trust 
(formerly MFI Trust), and Massachusetts Financial 
Services Company (collectively referred to as “Ap- 
plicants”), each of which (with the exception of 
Massachusetts Financial Services Company) is 
registered as an open-end, diversified, manage- 
ment investment company under the Investment 
Company Act of 1940 (‘Act’), filed an application 
on November 24, 1980, and amendments thereto 
on April 20, 1981, and June 12, 1981, pursuant to 
Section 6(c) of the Act for an Order of the Com- 
mission declaring that Charles W. Schmidt shall 
not be deemed to be an “interested person’, as 
that term is defined in Section 2(a)(19) of the Act, 
of the Applicants, or their investment adviser or 
principal underwriter, Massachusetts Financial 
Services Company, by reason of his positions as 
director of The Boston Company, Inc. and of Bos- 
ton Safe Deposit and Trust Company. 


On June 25, 1981, a notice was issued (Invest- 
ment Company Act Release No. 11831) of the fil- 
ing of said application. The notice gave interested 
persons an opportunity to request a hearing, and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemption is ap- 
propriate in the public interest and consistent with 
the protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 
Accordingly, 
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IT 1S ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(19) of the Act, to the ex- 
tent requested, be, and hereby is granted, effec- 
tive forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 765/July 20, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11864/July 20, 1981 


Administrative Proceeding File No. 3-6044 


IN THE MATTER OF 


SECURED OPTIONS STRATEGIES, INC. 
and MYRON RUBINFELD 

8360 Greensboro Drive 

Apartment 710 

McLean, Virginia 22102 


ORDER INSTITUTING PUBLIC ADMINISTRA- 
TIVE PROCEEDINGS AND FINDINGS AND 
ORDER IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate in the pub- 
lic interest that public administrative proceedings 
be instituted against Secured Options Strategies, 
Inc. (SOSI), an investment adviser registered with 
the Commission, and Myron Rubinfeld (Rubinfeld), 
founder and president of SOSI, pursuant to Sec- 
tions 203(e) and 203(f) of the Investment Advisers 
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Act of 1940 (Advisers Act) and Section 9(b) of the 
Investment Company Act of 1940 (Investment 
Company Act). 


In anticipation of the institution of these proceed- 
ings, SOSI and Rubinfeld have submitted an Offer 
of Settlement. For the purpose of these proceed- 
ings and any other proceedings in which the Com- 
mission or any other securities regulatory or self- 
regulatory body is a party, SOSI and Rubinfeld 
consent to the findings and sanctions set forth be- 
low without admitting or denying the findings here- 
in. 


After due consideration of the Offer of Settlement 
and upon the recommendation of the staff, the 
Commission has determined that it is in the public 
interest to accept such offer and, accordingly, IT 
IS ORDERED that proceedings pursuant to Sec- 
tions 203(e) and 203(f) of the Advisers Act and 
Section 9(b) of the Investment Company Act be, 
and they hereby are, instituted. 


IV. 


On the basis of this Order and the Offer of Settle- 
ment, it is found that: 


A. From in or about February 1979, until in or 
about December 1980, SOSI and Rubinfeld willful- 
ly violated sections 5 and 17(a) of the Securities 
Act of 1933, Section 10(b) of the Securities Ex- 
change Act of 1934 and Rule 10b—5 thereunder, in 
connection with the offer and sale of unregistered 
common stock of SOSI and unregistered securi- 
ties of the Secured Options Fund (Fund). In selling 
these unregistered securities, SOS! and Rubinfeld 
represented, among other things, that investors 
would benefit primarily from SOSI’s implementa- 
tion of a highly sophisticated computer system 
which would select investments for SOSI and for 
the Fund. SOSI and Rubinfeld omitted to state, 
however, that the computer system was only in 
developmental stages and that because of the 
costs involved, the system was never fully imple- 
mented. 


B. SOS! willfully violated and Rubinfeld willfully 
aided and abetted violations of Sections 203(a), 
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204, 205(1) and 206 of the Advisers Act and Rules 
204-1(c), 204—2(a) and 206(4)-2 thereunder, by: 
conducting business as an investment adviser 
prior to registration; failing to file an annual report 
for 1979; failing to maintain the required books 
and records; employing an improper management 
fee structure; failing to maintain client funds in the 
name of the adviser as trustee; and failing to have 
the funds of clients certified by an independent 
public accountant without prior notice to the advis- 
er. 


C. Rubinfeld willfully aided and abetted a violation 
of Section 7(a) of the Investment Company Act in 
connection with the offer and sale of securities by 
the Fund, which is an unregistered investment 
company. 


V. 


In support of their Offer of Settlement, SOSI and 
Rubinfeld represent that they have ceased selling 
interests in SOSI and the Fund and have under- 
taken to fully rescind all investments in the Fund 
plus 8% interest. They further represent that the 
Fund has substantially completed the process of 
liquidating its assets and redeeming shareholders’ 
interests. 


Vi. 


In view of the foregoing, it is in the public interest 
to impose the sanctions specified in the Offer of 
Settlement. 


Accordingly, IT IS ORDERED that, effective the 
date of this Order: 


A. The registration of SOSI as an investment ad- 
viser be, and hereby is revoked; 


B. Rubinfeld be, and hereby is, suspended from 
association in any capacity with any investment 
adviser or investment company for sixty days, and 
thereafter his activities in connection with his as- 
sociation with any investment adviser or invest- 
ment company be, and hereby are, limited to a su- 
pervised, non-supervisory, non-proprietary 
capacity, provided that he may apply to the Com- 
mission to remove such limitations after a period 
of one year from the date of this Order. 
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IT IS FURTHER ORDERED that Rubinfeld comply 
with his undertaking to notify the staff regarding 
his compliance with the aforementioned suspen- 
sion and regarding the nature of any association 
with an investment adviser or investment company 
following said suspension. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 766/July 21, 1981 


PROPOSED AMENDMENTS TO INVESTMENT 
ADVISER REQUIREMENTS CONCERNING DIS- 
CLOSURE, APPLICATION FOR REGISTRATION 
AND ANNUAL REPORT 


ACTION: Proposed amendments to rules and 
forms. 


SUMMARY: The Commission is requesting public 
comments on proposed amendments to certain 
disclosure and reporting requirements applicable 
to investment advisers under the Investment Ad- 
visers Act of 1940. The amendments would make 
certain changes, both substantive and technical, in 
the investment adviser application for registration, 
the investment adviser annual report form, an in- 
vestment adviser disclosure rule and the invest- 
ment adviser reporting requirements. In addition, 
the Commission is publishing, in a separate re- 
lease issued today, certain interpretive positions, 
in a question and answer format, of its Division of 
Investment Management regarding the foregoing 
requirements. 


DATES: Comments should be received on or be- 
fore September 30, 1981. 


ADDRESS: Comments should be submitted in trip- 
licate to: 


George A. Fitzsimmons, Secretary 
Securities and Exchange Commission 
500 North Capitol Street 

Washington, D.C. 20549. 
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Comment letters should refer to File No. S7-892. 
All comments received will be available for public 
inspection and copying in the Commission’s public 
reference Room, 1100 L St., N.W., Washington, 
D.C. 20005. 


FOR FURTHER INFORMATION CONTACT: 


Arthur E. Dinerman, Esq. 

Investment Advisers Study Group 
Division of Investment Management 
Securities and Exchange Commission 
Washington, D.C. 20549 


SUPPLEMENTARY INFORMATION: 
|. BACKGROUND 


On January 30, 1979, the Commission issued In- 
vestment Advisers Act of 1940 Release No. 664 
[44 FR 7870 (Feb. 7, 1979)], which adopted cer- 
tain new and revised integrated disclosure and re- 
porting requirements applicable to investment ad- 
visers subject to registration under the Investment 
Advisers Act of 1940 [15 U.S.C. 80b-1 et seq] 
(“Advisers Act”). These requirements principally 
consist of Rule 204-3 (the “Brochure Rule’) [17 
CFR 275.204—3]; revisions to Form ADV [17 CFR 
279.1], the registration form for investment advis- 
ers; new Form ADV-S [17 CFR 279.3], an annual 
report for investment advisers; and amended Rule 
204-1 under the Advisers Act [17 CFR 
275.204—1], which related so the filing of required 
amendments to Form ADV. As stated in Advisers 
Act Release No. 664, the Commission’s primary 
purposes in adopting these new and revised in- 
vestment adviser disclosure requirements were (i) 
to provide existing and prospective clients of reg- 
istered investment advisers with information con- 
cerning the backgrounds and business practices 
of such advisers, and (ii) to provide the Commis- 
sion with information regarding the basic charac- 
teristics of the investment advisory industry for 
use in connection with the Commission's invest- 
ment adviser regulatory program. The new and re- 
vised requirements, which became effective on 
July 31, 1979, are described below. 


The Brochure Rule in general requires any invest- 
ment adviser which is subject to registration under 
the Advisers Act (i) to deliver to advisory clients, at 
the time of entering into an advisory contract (oth- 
er than a contract with a registered investment 
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company or one relating solely to the provision of 
impersonal advisory services),' a written disclo- 
sure statement which contains specified informa- 
tion concerning the background and business 
practices of the adviser; (ii) annually to deliver, or 
offer in writing to deliver, without charge, a current 
written disclosure statement to existing advisory 
clients (unless such-client is a registered invest- 
ment company or is receiving impersonal advisory 
services solely); and (iii) to deliver, or offer in writ- 
ing to deliver, to advisory clients a written disclo- 
sure statement at the time of entering into a con- 
tract which provides for impersonal advisory 
services requiring a payment of $200 or more. 


Form ADV was revised by changing the informa- 
tion required and by reorganizing the form into two 
parts. Part | requests information relating to the 
basic characteristics of investment advisers, 
including certain information authorized by the Se- 
curities Acts Amendments of 1975 [Pub. L. No. 
94-29 (June 4, 1975)]. This information is intend- 
ed to enable the Commission's investment advis- 
ers regulatory program, particularly its investment 
adviser inspection program, to operate more ef- 
fectively. Part Il, which requests information re- 
garding the general background and business 
practices of advisers, sets forth the minimum infor- 
mation that investment advisers are required to 
disclose to their clients and prospective clients 
pursuant to the Brochure Rule. 


Form ADV-S is a two-page report required to be 
filed annually by registered investment advisers. 
That form is intended (i) to advise the Commission 
whether an investment adviser is still engaged in 
the advisory business and whether the adviser’s 
address has changed, (ii) to remind an adviser of 
his responsibility to file required amendments to 
his Form ADV, and (iii) to provide the Commission 
with copies of all written disclosure statements 





'Rule 204—3(f)(1) under the Advisers Act [17 CFR 
275.204—3(f)(1)] defines a “contract for imperson- 
al advisory services” as “any contract relating 
solely to the provision of investment advisory serv- 
ices (i) by means of written material or oral state- 
ments which do not purport to meet the objectives 
or needs of specific individuals or accounts; (ii) 
through the issuance of statistical information con- 
taining no expression of opinion as to the invest- 
ment merits of a particular security; or (iii) any 
combination of the foregoing services.” 
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(other than those in the form of Part Il of Form 
ADV) delivered, or offered to be delivered, by an 
adviser during the preceding fiscal year. 


Revised Rule 204-1 sets forth, among other 
things, the requirements concerning necessary 
amendments to Form ADV. Under Rule 204-1, a 
registered investment adviser must amend individ- 
ual items in Parts | and Il of Form ADV on the fol- 
lowing bases: (i) promptly after the information be- 
comes inaccurate (Part |, items 2, 4, 6, 10, 12(a) 
and (b) and (14); (ii) promptly after the information 
becomes materially inaccurate (Part |, items 5, 7, 
8, 9 and 11 and part Il, all items except item 13 
(the balance sheet)); and (iii) annually for all other 
changes. 


Since the adoption of the above described require- 
ments, the Commission staff has received a num- 
ber of inquiries and comments which indicate that 
it may be appropriate to amend the requirements 
in certain respects. The amendments being pro- 
posed are described below. In addition, the Com- 
mission is publishing, in a separate release,? cer- 
tain interpretive positions, in a question and 
answer format, of its Division of Investment Man- 
agement relating to the disclosure and reporting 
requirements under the Advisers Act. 


ll. PROPOSED AMENDMENT TO THE 
BROCHURE RULE 


In adopting the Brochure Rule, the Commission 
contemplated that investment advisers would have 
substantial latitude in terms of the format and con- 
tent of the written disclosure documents required 
to be furnished to clients and prospective clients. 
For example, paragraph (a) of the Brochure Rule 
provides that an adviser may satisfy the delivery 
requirements of that rule by furnishing clients and 
prospective clients a copy of Part Il of its Form 
ADV or, as an alternative, by providing a separate 
written disclosure statement (‘brochure’) con- 
taining at least the information required by Part Il. 
The information contained in an adviser’s bro- 
chure need not follow the same format as Part II of 
Form ADV, provided that it fairly presents the in- 
formation required by Part Il. 


Similarly, paragraph (d) of the Brochure Ruie per- 
mits an adviser to omit from a brochure certain 





2 Advisers Act Release No. 767 (July 21, 1981). 
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items of information which are not applicable to 
the particular client or prospective client to whom 
the brochure will be furnished. The information 
which currently may be omitted is that required by 
items (4) through (6) of Part Il of Form ADV, 
relating to methods of analysis, sources of infor- 
mation, investment strategies, and education and 
business standards and backgrounds; and items 
(10) through (13) of Part Il, relating to conditions 
for managing accounts, investment or brokerage 
discretion, review of accounts, and the filing of an 
audited balance sheet. Information called for by 
some other items, however, must, under the pres- 
ent rule, be included in the brochures furnished to 
all clients and prospective clients, whether or not 
the information is apposite to the services those 
clients receive. Specifically, all brochures must 
contain complete responses to items (1) through 
(3) of Part Il, which relate to advisory services and 
fees, types of clients and types of securities for 
which advice is provided; and items (7) through (9) 
of Part Il, which relate to other business activities 
of the adviser, other securities industry activities 
or affiliations, and participation or interest in secu- 
rities transactions of clients. 


On the basis of its experience in administering the 


Brochure Rule, the Commission now believes that 
little purpose is served by requiring investment ad- 
visers to disclose to clients and prospective clients 
information which is not relevant to the types of 
advisory services which such clients receive or will 
receive. In fact, it could be argued that the manda- 
tory inclusion of such information may in some 
cases obscure relevant information and thus de- 
tract from the brochure as an effective disclosure 
document. Therefore, the Commission is propos- 
ing to amend paragraph (d) of the Brochure Rule 
to permit an investment adviser who renders 
substantially different types of advisory services to 
different advisory clients to omit from a brochure 
furnished to a particular client or prospective client 
any information required by Part Il of Form ADV 
where the information omitted is not applicable to 
the client or prospective client receiving the bro- 
chure. Thus, for example, if an adviser provided 
only an advisory newsletter service to some of his 
clients, and provided only investment manage- 
ment services to other clients, he could, under the 
proposed amendment, prepare separate bro- 
chures for each class of client and omit from each 
brochure any information required by Part Il of 
Form ADV which was inapplicable to the advisory 
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service offered by the particular brochure.? Advis- 
ers are reminded, however, that the Brochure 
Rule, including paragraph (d) as proposed to be 
amended, does not relieve an investment adviser 
from any other disclosure obligations which the 
adviser may have under any other provision of the 
Advisers Act, such as the antifraud provisions set 
forth in Section 206 [15 U.S.C. 80-6], any rules 
under the Advisers Act, or any other federal or 
state law.4 


The Commission believes that the proposed 
amendment to paragraph (d) of the Brochure Rule 
would provide advisers with increased latitude in 
developing brochures ‘tailored’ for different 
classes of advisory clients. This should help ena- 
ble advisers to provide disclosure which is more 
readable and effective and is of greater utility to 
advisory clients. 


lll. PROPOSED AMENDMENTS TO FORM ADV 
BALANCE SHEET REQUIREMENTS AND RULE 
204-1 (b)(2) 


The revised Form ADV includes, in item 17 of Part 
| and item 13 of Part Il, requirements concerning 
the filing with the Commission of unaudited and 
audited balance sheets by investment advisers.5 
Specifically, advisers who have custody or pos- 
session of clients’ funds or securities, or who re- 
quire clients to pre-pay advisory fees six months 
or more in advance and in excess of $500 per cli- 
ent, must file, pursuant to item 13 of Part Il of 
Form ADV, an audited balance sheet. That au- 
dited balance sheet must be furnished to clients 
and prospective clients, pursuant to the Brochure 
Rule, as part of the information contained in Part Il 





3Under existing paragraph (c) of Rule 204-3, the 
adviser in any event would not have to supply a 
brochure to the clients receiving only the newslet- 
ter service if the cost of that service to the client 
was less than $200. 


4Rule 204-3(e). 


5Section 203(c)(1)(D) of the Advisers Act permits 
the Commission to require, as part of Form ADV, 
“a balance sheet certified by an independent pub- 
lic accountant and other financial statements 
(which shall, as the Commission specifies, be cer- 
tified)... .” 
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of Form ADV. Advisers who are not required to file 
an audited balance sheet with the Commission 
must file an unaudited balance sheet, in accord- 
ance with item 17 of Part | of Form ADV. This 
unaudited balance sheet is not required to be pro- 
vided to clients and prospective clients pursuant to 
the Brochure Rule. An investment adviser must 
update at least annually whichever balance sheet 
it is required to file. 


The Commission adopted these balance sheet re- 
quirements to elicit information which, it was ex- 
pected, would be generally useful in its investment 
adviser regulatory program and would also assist 
the Commission’s staff in its investment adviser in- 
spection and enforcement programs. In addition, 
certain types of investment advisers were required 
to provide audited balance sheets since their cli- 
ents were believed to need more reliable financial 
information. 


Since the revised Form ADV became effective on 
July 31, 1979, the Commission has collected con- 
siderable financial data relating to the operations 
of investment advisers. This data is expected to be 
useful to the Commission in the administration of 
its investment adviser regulatory program. Howev- 
er, the Commission has found that unaudited bal- 
ance sheets filed pursuant to item 17 of Part | 
have proven not to be essential to its inspection 
and enforcement programs. Accordingly, the con- 
tinuation of the item 17 filing requirement for the 
purpose of collecting additional data does not 
seem warranted, in view of the costs and burdens 
to investment advisers of complying with this re- 
quirement. Therefore, the Commission is propos- 
ing to delete item 17 of Part | of Form ADV.® The 
Commission is not proposing at this time any 
change in the requirement that investment advis- 





&The Commission also proposes to amend the fol- 
lowing provisions to reflect the deletion of item 17 
of Part |: i) instruction 12 of Form ADV by deleting 
the reference to question 17 of Part | of Form ADV 
in the last sentence of the first paragraph; ii) in- 
struction 24 of Form ADV by deleting the refer- 
ence to item 17 of Part | of Form ADV; iii) instruc- 
tion 6 of Form ADV-S by deleting the reference to 
item 17 of Part | of Form ADV; iv) item 4 of Form 
ADV-S by eliminating the reference to item 17 of 
Part | of Form ADV; and v) Schedule G of Form 
ADV by deleting the reference to item 17 of Part | 
of Form ADV in the description of the form. 
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ers subject to item 13 of Part Il include an audited 
balance sheet, since a client of an investment ad- 
viser subject to item 13 has an ongoing need for 
reliable information about his investment adviser’s 
financial condition. 


Item 13 of Part Il states that balance sheets shall 
be prepared in accordance with generally accept- 
ed accounting principles and shall “show assets 
and liabilities related to the advisory business sep- 
arately from other business assets and liabilities.” 
Although the form does not specifically so state, 
this segregation requirement is intended to apply 
only to investment advisers doing business as sole 
proprietors. To make clear that the requirement 
does not apply to other investment advisers, the 
Commission is proposing to amend item 13 of Part 
ll of Form ADV by deleting the statement in that 
item that balance sheets “shall show assets and li- 
abilities related to the advisory business separate- 
ly from other business and personal assets and li- 
abilities.”” In substitution for that statement, a 
special instruction relating solely to the balance 
sheet required of sole proprietor investment advis- 
ers would be added to the form. 


The proposed new instruction is also intended to 
indicate more clearly the required content of sole 
proprietors’ balance sheets. Pursuant to the 
amended balance sheet requirement, a sole pro- 
prietor investment adviser would have to show as- 
sets and liabilities related to his advisory business 
separately from other business and personal as- 
sets and liabilities, but he generally would not be 
required to present details of other business and 
personal assets and liabilities except where a defi- 
ciency of assets existed in his overall financial po- 
sition as of the date of the balance sheet. If such a 
deficit existed, the sole proprietor would have to 
present full details of the other business and per- 
sonal assets and liabilities on the balance sheet, 
or include them in a note referred to on the bal- 
ance sheet. Otherwise, appropriate aggregation of 
the adviser’s other assets and liabilities would be 
sufficient to meet the requirement. 


Further, the Commission proposes to add lan- 
guage to item 13 of Part Il to specify that the re- 
port accompanying the balance sheet called for in 
that item and the qualifications of an independent 
accountant making such report shall conform with 
the requirements of Article 2 of Regulation S-X 
[17 CFR 210.2-01 et seq.]. This addition will help 
assure adequate qualifications and independence 
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of accountants reporting on such balance sheets. 
This change should add no significant burden to 
the filing requirements of investment advisers. 


IV. PROPOSED AMENDMENTS TO ITEM 3 OF 
PART | OF FORM ADV AND RULE 204-1(b)(3) 


The Commission is proposing to amend item 3 of 
Part | of Form ADV and Rule 204—1(b)(3) to cor- 
rect an unintended variance which exists between 
the item and the rule regarding the disclosure and 
updating of information with respect to the regis- 
tration of investment advisers in other jurisdic- 
tions. An investment adviser, in response to item 
3(a) of Part | of Form ADV, must indicate whether 
it has applied for, or received, a registration or li- 
cense as an investment adviser in any of the fifty 
states, the District of Columbia, or Puerto Rico by 
inserting an appropriate code number next to the 
jurisdictions enumerated in such item. In addition, 
if any such registration or license is of a “restricted 
nature” or has been “suspended or involuntarily 
terminated, or withdrawn or voluntarily termi- 
nated,” item 3(b) of Part | requires the adviser to 
explain such action on Schedule E, the answer 
continuation sheet for Part | of Form ADV. 


An investment adviser is required, pursuant to 
Rule 204—1(b)(3) and instruction 12 to Form ADV, 
to amend any response to item 3 which becomes 
inaccurate. While such an amendment generally 
must be filed within 90 days after the end of the 
adviser’s fiscal year, paragraph (b)(3) of Rule 
204-1 and instruction 12 to Form ADV specify that 
an adviser must promptly amend item 3 if its “li- 
cense” in another jurisdiction has been ‘“with- 
drawn or involuntarily terminated.” However, un- 
like item 3 of Part |, rule 204-1(b)(3) and 
instruction 12 to Form ADV currently make no ref- 
erence to actions taken with respect to an advis- 
er’s “registration” in another jurisdiction, nor do 
they require a prompt amendment if such license 
has been “suspended,” “voluntarily terminated,” 
or “restricted.” 


In order to clarify, and make consistent, the re- 
quirements of item 3 and Rule 204—1(b)(3), the 
Commission is proposing the following amend- 
ments to such item and rule. First, the Commis- 
sion proposes to restate the existing requirements 
of item 3(b) of Part | to require an adviser to ex- 
plain in its Form ADV (on Schedule E) whether 
any license or registration as an investment advis- 
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er in any of the jurisdictions enumerated in item 
3(a) “is of a restricted nature or has been sus- 
pended, terminated (either voluntarily or 
involuntarily) or withdrawn.”’ This proposed 
amendment is intended to clarify but not alter the 
requirement. Second, the Commission proposes 
to amend the last sentence of paragraph (b)(3) of 
Rule 204-1 to conform the requirements of the 
rule to those of item 3(b) of Part | of the form. Spe- 
cifically, the amendment would require an adviser 
to amend item 3 of Part | promptly if in any juris- 
diction its license or registration as an investment 
adviser becomes restricted in nature or has been 
suspended, terminated (either voluntarily or 
involuntarily) or withdrawn. In addition, instruction 
12 to Form ADV is proposed to be amended to re- 
flect this amendment to Rule 204-1(b)(3) de- 
scribed above. Advisers would continue to make 
other amendments to item 3 within 90 days after 
the end of their fiscal year. 


V. PROPOSED NEW ITEM 17 OF PART | OF 
FORM ADV 


The Commission is proposing to add a new item 
17 to Part | of Form ADV’ which would ask invest- 
ment advisers who prepare periodic publications 
on a subscription basis how many subscribers 
they had at the end of their most recent fiscal year. 
This information, which is comparable to informa- 
tion account managers already provide in re- 
sponse to items 15 and 16 of Part |, will generally 
assist the Commission by providing additional 
data concerning the advisory industry. Having this 
information will also assist the Commission’s staff 
in deciding which advisers to inspect by enabling 
investment adviser inspection personnel to judge 
the level of a registrant’s activity, something which 
is very difficult based on the information currently 
in form ADV. This requirement should not be bur- 
densome since registrants typically have such 
data readily available. 


VI. PROPOSED AMENDMENTS TO RULE 203-1 


When a registered investment adviser changes its 
state of incorporation or its form of organization 
(from a sole proprietorship to a corporation, for ex- 
ample), generally a new legal entity is technically 





7The Commission is proposing to delete current 
item 17. See Section Ill, supra. 
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created which succeeds to the business of the 
predecessor entity. In such cases, the successor 
would usually wish to avail itself of the provisions 
of Section 203(g) of the Advisers Act [15 U.S.C. 
80b-3(g)] which provide that a successor shall be 
deemed to be registered if it files an application for 
registration within thirty days from the date of the 
succession. In those cases in which the succes- 
sion results solely from a change in the state of 
incorporation or a change in the adviser’s form of 
organization, the Commission believes that it 
would be appropriate to treat a filing in the form of 
an amendment to its application on Form ADV, re- 
flecting the change, as an application for registra- 
tion of the successor rather than to require a com- 
plete application to be prepared by the successor. 


Accordingly, the Commission is proposing to 
amend Rule 203-1 [17 CFR 275.203—1] under the 
Advisers Act to permit a registered investment ad- 
viser which changes its state of incorporation or its 
form of organization to report such change by 
making a filing in the form of an amendment to its 
Form ADV rather than by filing a complete new ap- 
plication. Under the proposed amendment, such 
filing shall be treated as a new application even 
though it is in the form of an amendment, if it is 
filed solely to reflect a change in its state of 
incorporation or its form of organization.® 


Vil. CERTAIN MINOR AMENDMENTS TO 
FORMS ADV AND ADV-S 


In addition to the proposed amendments de- 
scribed above, the Commission is also proposing 
certain other amendments to particular items in, 
and instructions to, Forms ADV and ADV-S. 
These proposed amendments, which are mainly of 
a technical or clarifying nature, are described be- 
low: 


A. FORM ADV 


1. Instruction 15. This instruction is currently tech- 
nically inaccurate, since certain of the jurisdictions 
referred to are not states. Accordingly, the instruc- 
tion is proposed to be amended by deleting the 
word “State” in the first line thereof. 





8 Since this filing will be treated as an application, 
the provisions of Rule 203-3(a) under the Advis- 
ers Act [17 CFR 275.203-(a)] will apply, requiring 
the payment of a $150 fee with the filing. 
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2. Item 10(i) of Part |. to correct a technical error, 
this item is proposed to be amended by deleting 
the comma between the words “desist” and ‘‘and” 
in the first line thereof. 


3. /tems 15 and 16 of Part |. To provide a more 
complete breakdown of the numbers and sizes of 
accounts for which the applicant generally pro- 
vides a) discretionary account management (item 
15 (iii)) or b) account management or supervision 
on other than a discretionary basis (item 16(iii)), it 
is proposed to expand these items by changing 
the (f) category from “$1,000,000 or more” to 
‘“‘$1,000,000—less than $5,000,000” and by 
adding a new category (g) “$5,000,000 or more.” 
These amendments will assist the Commission in 
the administration of its regulatory programs. 


4. Items 6(a) and (b) of Part Il. These items are 
proposed to be amended by deleting the word 
“age” in the first line of Item 6(a) and in the sec- 
ond line of Item 6(b) and substituting therefor the 
words “year of birth.” These proposed amend- 
ments will obviate annual amendments to these 
items due solely to a change in the age of a per- 
son previously listed in response to the items. 


5. Item 8(b) of Part Il. As a matter of clarification 
this item is proposed to be amended to include the 
complete, rather than a partial, definition of the 
term “affiliated person” as contained in Section 
2(a)(3) of the Investment Company Act of 1940 
[15 U.S.C. 80a—2(a)(3)]. 


6. Item 9(c) of Part Il. In order to clarify this item, 
the Commission proposes to amend it by adding 
the parenthetical phrase ‘(investment advisory)” 
immediately after the word “from” in the second 
line thereof. 


7. Item 9(d) of Part II. Similarly, the Commission 
proposes to amend this item by adding the 
parenthetical phrase ‘(investment advisory)” im- 
mediately after the word “prospective” in the first 
line thereof. 


8. Schedule D, page 2. In order to avoid any con- 
fusion as to the identity of the person whose edu- 
cation and business background are described on 
this page, an amendment is being proposed to re- 
quest the name and social security number of the 
person for whom the schedule is being completed. 
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B. FORM ADV-S 


1. Instruction 2. A note is proposed to be added at 
the end of this instruction to clarify the distinction 
between the requirements relating to the filing of 
the annual report on Form ADV-S and those 
relating to the filing of amendments to Form ADVm 
This note would read as follows: 


NOTE: The filing of Form ADV-S does 
not relieve a registrant of any require- 
ment of Rule 204-1 under the Act to 
amend its Form ADV. Failure to amend 
Form ADV, as required by Rule 204-1, 
could result in enforcement action by 
the Commission. Any amendment to 
registrant’s Form ADV, which is made at 
the time registrant’s Form ADV-S is 
filed, may be filed with the Commission 
concurrently with the filing of Form 
ADV-S. However, any amendments to 
Form ADV so filed should not be at- 
tached to Form ADV-S and should in- 
clude a properly completed execution 
page and page one of Part | of Form 
ADV. 


ee 2. Instruction 5. For clarification, this instruction, 
which relates to item, is proposed to be amended 
by deleting the second and third sentences thereof 
and substituting therefor the following: 


Any registrant which provides an affirm- 
ative answer to item 3(a) should file the 
required amendment(s) with the Com- 
mission on Form ADV, pursuant to the 
instructions thereto, and indcate in item 
3(b) whether such amendment(s) have 
been filed together with the filing of 
Form ADV-S. 


This instruction is also proposed to be amended 
by deleting the second note thereto, which note 
would become unnecessary if the note to instruc- 
tion 2 described above was included. 


3. Instruction 6. To conform this instruction to the 
proposed amendments to item 4 described below, 
the Commission proposes to amend it by deleting 
from the first line thereof the words “is to remind 
registrant to file’ and substituting therefor the 
words “requires a registrant to indicate whether it 
has filed.” The instruction also is proposed to be 
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amended by adding immediately after the words 
“Form ADV” in the first line thereof the words”, as 
an amendment to Form ADV,” to make it clear that 
the registrant is required to file a balance sheet as 
an amendment to Form ADV, rather than as a part 
of Form ADV-S. Further, the instruction is pro- 
posed to be amended by deleting from the second 
sentence the words “Item 17 of Part | or’ to reflect 
the proposed elimination of Item 17 of Part | of 
Form ADV. 


4. Item 4. This item is proposed to be amended by 
deleting the entire text of such item and 
substituting therefor the following: 


(a) Is the registrant subject to the filing 
requirements of items 13 of Part Il of 
Form ADV? (Pursuant to item 13 of Part 
Il of Form ADV, every applicant who has 
custody or possession of clients’ funds 
or securities or requires payment of ad- 
visory fees six months or more in ad- 
vance and in excess of $500 per client 
shall provide on Schedule G a balance 
sheet as of the end of applicant’s most 
recent fiscal year. The balance sheet 
shall be audited by an independent pub- 
lic accountant and shall be prepared in 
accordance with generally accepted ac- 
counting principles. The balance sheet 
shall be accompanied by a note stating 
the accounting principles and practices 
followed in its preparation, the basis at 
which securities are included and other 
notes as may be necessary for an un- 
derstanding of the statement. If securi- 
ties are included at cost, their market or 
fair value shall be shown 
parenthetically. The qualifications and 
any report of an independent account- 
ant which accompanies a balance sheet 
shall conform with the requirements of 
Article 2 of Regulation S-X [17 CFR 
210.2-01 et seq.].) 


O Yes 0 No 


(b) If the answer to item 4(a) is yes, has 
the registrant, pursuant to Rule 
204-1(b)(2) and item 13 of Part Il of 
Form ADV, filed with the Commission 
on Schedule G of Form ADV a balance 
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sheet as of the end of registrant's most 
recent fiscal year? 


0 Yes O No 


This amendment is proposed to be made, in con- 
junction with the proposed amendment to instruc- 
tion 6, to make clear that registrants must file a 
balance sheet as an amendment to Form ADV, 
rather than as a part of Form ADV-S, and to re- 
flect the proposed deletion of item 17 of Part | of 
Form ADV, as discussed above. 


REGULATORY FLEXIBILITY ACT 


The Chairman of the Commission has certified 
that the proposed amendments, if adopted, would 
not have a significant economic impact on a sub- 
stantial number of small entities. 


STATUTORY AUTHORITY 


The Commission hereby (i) proposes to amend 
Rules 204-1 and 204-3 and Form ADV-S pursu- 
ant to the authority contained in Sections 204, 
206(4) and 211(a) of the Advisers Act [15 U.S.C. 
80b-4, 80b-—6(4) and 80b-—11(a)] and (ii) proposes 
to amend Form ADV pursuant to the authority con- 
tained in Sections 203 [15 U.S.C. 80b-3], 204, 
206(4) and 211(a) of the Act. 


COMMISSION ACTION 


|. It is proposed to amend Part 275 of Chapter II of 
Title 17 of the Code of Federal Regulations under 
the Investment Advisers Act of 1940 as follows: 


PART 275—RULES AND REGULATIONS, IN- 
VESTMENT ADVISERS ACT OF 1940 


1. By adding paragraphs (c) and (d) to 
§275.203-1 to read as follows: 


§275.203-—1 Application for registration of invest- 
ment adviser. 


* 


(c) A Form ADV filed by an investment 
adviser corporation which is not regis- 
tered when such form is filed and which 
succeeds to and continues the business 
of a predecessor corporation registered 


152/SEC DOCKET 


as an investment adviser shall be 
deemed to be an application for regis- 
tration even though designated as an 
amendment if the succession is based 
solely on a change in the predecessor's 
state of incorporation and the amend- 
ment is filed to reflect that change. 


(d) A Form ADV filed by an investment 
adviser corporation, partnership, sole pro- 
prietorship or other entity which is not 
registered when such form is filed and 
which succeeds to and continues the 
business of a predecessor corporation, 
partnership, sole proprietorship or other 
entity registered as an investment adviser 
shall be deemed to be an application for 
registration even though designated as 
an amendment if the succession is based 
solely on a change in the predecessor’s 
form of organization and the amendment 
is filed to reflect that change. 


2. By revising paragraphs (b)(2) and (b)(3) of 
§275.204-1 to read as follows: 


§275.204—1 Amendments to application for regis- 
tration. 


(Bb) “>” 


(2) If the information contained in response to 
questions 5, 7, 8, 9 and 11 of Part |, or any ques- 
tion in Part Il (except question 13), of any applica- 
tion for registration as an investment adviser, or in 
any amendment thereto, becomes inaccurate but 
not in a material manner, or the information con- 
tained in response to questions 12(c), 13, 15 and 
16 of Part | of any application for registration as an 
investment adviser, or in any amendment thereto, 
becomes inaccurate for any reason, the invest- 
ment adviser shall file an amendment on Form 
ADV (§279.1 of this chapter) correcting such infor- 
mation within 90 days of the end of its fiscal year. 
In addition, a balance sheet, as required by ques- 
tion 13 of Part Il, shall be filed within 90 days of 
the end of applicant’s fiscal year. 


(3) If the information contained in response to 
question 3 of Part | becomes inaccurate, the in- 
vestment adviser shall file an amendment on Form 
ADV correcting such information within 90 days of 
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the end of the applicant’s fiscal year. However, if 
the investment adviser’s registration or license in 
another jurisdiction has been restricted, suspend- 
ed, terminated (either voluntarily or involuntarily) 
or withdrawn, the investment adviser shall prompt- 
ly file an amendment. 


* * 


3. By revising paragraph (d) of §275.204-3 to 
read as follows: 


§275.204-3 Written disclosure statements. 


* * * * 


(d) Omission of inapplicable information. \f an in- 
vestment adviser renders substantially different 
types of investment advisory services to different 
advisory clients, any information required by Part 
ll of Form ADV may be omitted from the statement 
furnished to an advisory client or prospective advi- 
sory client if such information is applicable only to 
a type of investment advisory service or fee which 
is not rendered or charged, or proposed to be 
rendered or charged, to that client or prospective 
client. 


* 


ll. It is proposed to amend Part 279 of Chapter II 
of Title 17 of the Code of Federal Regulation as 
follows: 


PART 279—FORMS PRESCRIBED UNDER THE 
INVESTMENT ADVISERS ACT OF 1940 


1. By amending Form ADV as follows: 


§279.1 Form ADV, for application for registration 
of investment adviser, and for amendments to 
such registration statement. 


* * * 


(i) Instruction 12—by deleting the last sentence 
from the first paragraph thereof and substituting 
the following: 


In addition, a balance sheet as required 
by question 13 of Part II shall be filed no 
later than 90 days after the end of appli- 
cant’s fiscal year. 
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Instruction 12—by deleting the last sentence of 
the second paragraph thereof and substituting 
therefor the following: 


However, if the investment adviser’s li- 
cense or registration has been restrict- 
ed, suspended, terminated (either vol- 
untarily or involuntarily), or withdrawn, 
the investment adviser shall promptly 
file an amendment. 


(ii) Instruction 15—by deleting the word “State” in 
the first line thereof. 


(iii) Instruction 24—by deleting the phrase “Item 
17 of part | and.” 


(iv) Item 3(b) of Part |—by deleting the words “or 
involuntarily terminated or withdrawn or voluntarily 
terminated” in the second iine thereof and 
substituting therefor the words’, terminated (either 
voluntarily or involuntarily), or withdrawn.” 


(v) Item 10(i) of Part |—by deleting the comma be- 
tween the words “desist” and “and” in the first line 
thereof. 


(vi) Item 15(iii) of Part |—by deleting from subsec- 
tion (f) thereof the words ‘or more” and adding the 
words “—less than $5,000,000” and by adding a 
new subsection (g) with the words “$5,000,000 or 
more.” 


(vii) Item 16 (iii) of Part |—by deleting from sub- 
section (f) thereof the words “or more” and adding 
the words “—less than $5,000,000” and by adding 


a new subsection (g) with the words “$5,000,000 
or more.” 


(viii) Item 17 of Part |—by deleting the current text 
of such item in its entirety and substituting therefor 
a new item 17 to read as follows: 


If applicant issues periodic publications 
relating to securities on a subscription 
basis, state the number of subscribers 
to such publications as of the end of the 
last fiscal year. 


(ix) Items 6(a) and 6(b) of Part Il—by deleting the 
word “age” in the first line of item 6(a) and in the 
second line of item 6(b) and substituting therefor 
the words “year of birth.” 
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(x) The unnumbered note to item 8(b) of Part 
ll—by revising it to read in its entirety as follows: 


NOTE: Pursuant to Section 202(a)(12) 
of the Act [15 U.S.C. 80b-2(a)(12)], the 
term “affiliated person” has the same 
meaning as in Section 2(a)(3) of the In- 
vestment company Act of 1940 [15 
U.S.C. 80a-—2(a)(3)], which provides 
that an “affiliated person” of another 
person means: 


(A) any person directly or indirectly 
owning, controlling, or holding with pow- 
er to vote, 5 per centum or more of the 
outstanding voting securities of such 
other person; (B) any person 5 per 
centum or more of whose outstanding 
voting securities are directly or indirectly 
owned, controlled, or held with power to 
vote, by such other person; (C) any per- 
son directly or indirectly controlling, 
controlled by, or under common control 
with, such other person; (D) any officer, 
director, partner, copartner, or employ- 
ee of such other person; (E) if such oth- 
er person is an investment company, 
any investment adviser thereof or any 
member of an advisory board thereof; 
and (F) if such other person is an 
unincorporated investment company not 
having a board of directors, the deposi- 
tor thereof. 


(xi) Item 9(c) of Part Il—by adding the 
parenthetical phrase “(investment advisory)” im- 
mediately after the word “from” in the second line 
thereof. 


(xii) Item 9(d) of Part Il—by adding the 
parenthetical phrase “(investment advisory)” im- 
mediately after the word “prospective” in the first 
line thereof. 


(xiii) Item 13 of Part Il—by deleting the text of 
such item in its entirety and substituting therefor 
the following: 


Balance Sheet. Every applicant who has 
custody or possession of clients’ funds 
or securities, or requires prepayment of 
advisory fees six months or more in ad- 
vance and in excess of $500 per client, 
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shall provide on Schedule G a balance 
sheet as of the end of applicant’s most 
recent fiscal year. The balance sheet 
shall be audited by an independent pub- 
lic accountant and shall be prepared in 
accordance with generally accepted ac- 
counting principles. The balance sheet 
shall be accompanied by a note stating 
the accounting principles and practices 
followed in its preparation, the basis at 
which securities are included and other 
notes as may be necessary for an un- 
derstanding of the statement. If securi- 
ties are included at cost, their market or 
fair value shall be shown 
parenthetically. The qualifications and 
any report of an independent account- 
ant which accompanies a balance sheet 
shall conform with the requirements of 
Article 2 of Regulation S—X [17 CFR 
210.2-01 et seq.]. 


A sole proprietor investment adviser 
must show assets and liabilities related 
to his advisory business separately from 
his other business and personal assets 
and liabilites. However, appropriate ag- 
gregation of the other business and per- 
sonal assets and liabilities is permitted 
except where a deficiency of assets ex- 
ists in his overall financial position, in 
which case full details of the other busi- 
ness and personal assets and liabilities 
shall be presented on the balance sheet 
or included in a note referred to on the 
balance sheet. 


Has applicant provided a balance sheet 
on Schedule G pursuant to this Item? 


0 Yes 0 No 

(xiv) Schedule D, page 2—by adding a request for 
the name and social security number of the person 
for whom the schedule is being completed. 


(xv) Schedule G—by deleting the phrase “Item 17 
of Part | or’ from the description of the form. 


(A copy of Form ADV, as proposed to be 
amended, has been filed with the Office of the 
Federal Register as part of the original document.) 


2. By amending Form ADV-S as follows: 


Volume 23, No. 3, August 4, 1981 





§279.3 Form ADV-S, annual report of registered 
investment advisers. 


* * 


(i) Instruction 2—by adding after the last sentence 
thereof the following: 


NOTE: The filing of Form ADV-S does 
not relieve a registrant of any require- 
ment of Rule 204-1 under the Act to 
amend its Form ADV. Failure to amend 
Form ADV, as required by Rule 204-1, 
could result in enforcement action by 
the Commission. Any amendment to 
registrant's Form ADV which is made at 
the time registrant's Form ADV-S is 
filed may be filed with the Commission 
concurrently with the filing of Form 
ADV-S. However, any amendments to 
Form ADV so filed should not be at- 
tached to Form ADV-S and should in- 
clude a properly completed execution 
page and page one of Part | of Form 
ADV. 


(ii) Instruction 5—by deleting the second and third 
sentences thereof and substituting therefor the fol- 
lowing: 


Any registrant which provides an affirm- 
ative answer to item 3(a) should file the 
required amendment(s) with the Com- 
mission on Form ADV, pursuant to the 
instructions thereto, and indicate in item 
3(b) whether such amendment(s) have 
been filed concurrently with the filing of 
Form ADV-S. 


Instruction 5—by deleting in its entirety the sec- 
ond note to that instruction. 


(iii) Instruction 6—by deleting from the first line 
thereof the words “is to remind registrant to file” 
and substituting therefor the words “requires a 
registrant to indicate whether it has filed”; further, 
by adding the words”, as an amendment to Form 
ADV,” immediately after the words “Form ADV” in 
the first line thereof; further, by adding the words”, 
if applicable” immediately after the word “year” in 
the first sentence; and further, by deleting the 
words “Item 17 of Part | or’ from the second sen- 
tence. 
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(iv) Item 4—by deleting the text of such item in its 
entirety and substituting therefor the following: 


(a) Is the registrant subject to the filing 
requirements of item 13 of Part II of 
Form ADV? (Pursuant to item 13 of Part 
ll of Form ADV, every applicant who has 
custody or possession of clients’ funds 
or securities or requires payment of ad- 
visory fees six months or more in ad- 
vance and in excess of $500 per client 
shall provide on Schedule G a balance 
sheet as of the end of applicant’s most 
recent fiscal year. The balance sheet 
shall be audited by an independent pub- 
lic accountant and shall be prepared in 
accordance with generally accepted ac- 
counting principles. The balance sheet 
shall be accompanied by a note stating 
the accounting principles and practices 
followed in its preparation, the basis at 
which securities are included and other 
notes as may be necessary for an un- 
derstanding of the statement. If securi- 
ties are included at cost, their market or 
fair value shall be shown 
parenthetically. The qualifications and 
any report of an independent account- 
ant which accompanies a balance sheet 
shall conform with the requirements of 
Article 2 of Regulation S—-X [17 CFR 
210.2-01 et seq.]). 
0 Yes O No 
(b) If the answer to item 4(a) is yes, has 
the registrant, pursuant to Rule 
204-1(b)(2) and item 13 of Part Il of 
Form ADV filed with the Commission on 
Schedule G of Form ADV, a balance 
sheet as of the end of registrant’s most 
recent fiscal year? 
0 Yes 0 No 
(A copy of Form ADV-S, as proposed to be 
amended, has been filed with the Office of the 
Federal Register as part of the original document.) 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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REGULATORY FLEXIBILITY ACT 
CERTIFICATION 


|, John S. R. Shad, Chairman of the Securities and 
Exchange commission, hereby certify pursuant to 
5 U.S.C. 605(b) that the proposed amendments to 
Form ADV, form of application for registration as 
an investment adviser or to amend such an appli- 
cation under the Investment Advisers Act of 1940 
[17 CFR 279.1]; Rule 204-3, written disclosure 
statements [17 CFR 275.204-3]; Form ADV-S, 
annual supplement for investment advisers regis- 
tered under the Investment Advisers Act of 1940 
[17 CFR 279.3]; Rule 204-1, amendments to ap- 
plications for registration [17 CFR 275.204—1]; 
and Rule 203-1, application for registration of in- 
vestment adviser [17 CFR 275.203-1] set forth in 
Advisers Act Release No. 766, if promulgated, will 
not have a significant economic impact on a sub- 
stantial number of small entities. The reason for 
this certification is that the amendments reduce, 
have no effect on, or add no significant burden to 
the reporting requirements of any entity subject to 
these provisions. 


John S. R. Shad 
Chairman 


Dated: July 17, 1981 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 767/July 21, 1981 


STAFF INTERPRETATIONS OF CERTAIN IN- 
VESTMENT ADVISER DISCLOSURE AND RE- 
PORTING REQUIREMENTS 


ACTION: Statement of staff interpretive positions 
regarding certain rules and forms. 


SUMMARY: The Commission is publishing, in a 
question and answer format, certain interpretive 
positions of the staff of its Division of Investment 
Management regarding the recently adopted and 
revised disclosure and reporting requirements ap- 
plicable to investment advisers under the Invest- 
ment Advisers Act of 1940. These requirements 
consist principally of: (1) a rule which generally re- 
quires registered investment advisers to furnish 
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their existing and prospective advisory clients with 
a written disclosure statement containing specified 
information regarding such advisers’ backgrounds 
and business practices; (2) a substantially revised 
application for investment adviser registration; and 
(3) a new annual report for investment advisers. 
The purpose of this release is to assist affected 
persons in their understanding of, and compliance 
with, the foregoing requirements. In addition, the 
Commission, in a separate release issued today, 
has proposed certain amendments to these invest- 
ment adviser disclosure and reporting require- 
ments. 


FOR FURTHER INFORMATION CONTACT: 


Arthur E. Dinerman, Esq. 

Investment Advisers Study Group 
Division of Investment Management 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 272-2079. 


SUPPLEMENTARY INFORMATION: 


|. BACKGROUND 


On January 30, 1979, the Commission issued In- 
vestment Advisers Act of 1940 Release No. 664 
[44 FR 7870 (Feb. 7, 1979)], which adopted cer- 
tain new and revised integrated disclosure and re- 
porting requirements applicable to investment ad- 
visers subject to registration under the Investment 
Advisers Act of 1940 [15 U.S.C. 80b-1 et seg.] 
(“Advisers Act”). These requirements principally 
consist of Rule 204-3 (the “Brochure Rule”) [17 
CFR 275.204—3]; revisions to Form ADV [17 CFR 
279.1], the registration form for investment advis- 
ers; new Form ADV-S [17 CFR 279.3], an annual 
report for investment advisers; and amended Rule 
204-1 under the Advisers Act [17 CFR 275.204— 
1], which relates to the filing of required amend- 
ments to Form ADV. As stated in Advisers Act Re- 
lease No. 664, the Commission’s primary pur- 
poses in adopting those requirements were (i) to 
provide existing and prospective clients of regis- 
tered investment advisers with information con- 
cerning the backgrounds and business practices 
of such advisers, and (ii) to provide the Commis- 
sion with information regarding the basic charac- 
teristics of the investment advisory industry for 
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use in connection with the Commission's invest- 
ment adviser regulatory program. The revised re- 
quirements became effective on July 31, 1979. 
Since the adoption of the requirements, the staff 
has received a number of comments and inquiries 
concerning specific provisions thereof. In order to 
assist affected persons in their understanding of, 
and compliance with, the revised requirements, 
the Commission has determined to publish, in a 
question and answer format, certain interpretive 
positions of its staff with respect to the require- 
ments.’ This interpretive guidance, which is set 
forth immediately below, is intended to supple- 
ment the explanation and analysis of the invest- 
ment adviser disclosure and reporting require- 
ments contained in Advisers Act Release No. 664. 


ll. CERTAIN STAFF INTERPRETIVE POSITIONS 
REGARDING THE INTEGRATED INVESTMENT 
ADVISER DISCLOSURE AND REPORTING RE- 
QUIREMENTS 


A. RULE 204-1 


1. Question: Paragraphs (b) and (c) of Rule 
204-1 [17 CFR 275.204—1(b) and (c)] require that, 
within 90 days of the end of its fiscal year, a regis- 
tered investment adviser make certain amend- 
ments to its Form ADV and file an annual report on 
Form ADV-S. For the purposes of these require- 
ments, may an investment adviser treat as its fis- 
cal year an accounting period othter than a calen- 
dar year or the period used for reporting income 
taxes? 


Response: Yes. An adviser may use any twelve 
month accounting period, provided that such peri- 
od is fixed or determinable and consistently used 
by the adviser. The term “fiscal year” is not de- 
fined in the Advisers Act nor in the rules or forms 
thereunder, but, as commonly used, the term re- 
fers to a twelve month accounting period. For the 





1 In a separate release issued today (Advisers Act 
Release No. 766 (July 21, 1981)), the Commission 
is proposing certain amendments to the invest- 
ment adviser application for registration, the in- 
vestment adviser annual report form, an invest- 
ment adviser disclosure rule and the investment 
adviser reporting requirements. 
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purposes of paragraphs (b) and (c) of Rule 204-1, 
an investment adviser is not necessarily limited to 
a calendar year or the accounting period used for 
income tax purposes. For example, an investment 
adviser who is also registered with the Commis- 
sion as a broker or dealer may elect to use the 
same accounting period utilized in connection with 
the filing of financial statements by such broker or 
dealer pursuant to Rule 17a-5(d) [17 CFR 
240.17a-5(d)] under the Securities Exchange Act 
of 1934 [15 U.S.C. 78a et seq.] (“Exchange Act”), 
provided that it satisfies the conditions described 
above, even though a different accounting period 
might be used for income tax purposes. 


2. Question: Paragraph (c) of Rule 204-1 re- 
quires a registered investment adviser to file an 
annual report on Form ADV-S within 90 days of 
the end of its fiscal year unless its registration has 
been withdrawn, cancelled or revoked prior to that 
date. Can Form ADV-S also be used to amend 
Form ADV? 


Response: No. Form ADV-S is a separate form 
which must be filed independently of Form ADV or 
any amendments thereto. Amendments to Form 
ADV must be filed in accordance with the provi- 
sions of paragraph (b) of Rule 204—1. Even if an 
amendment to Form ADV is filed concurrently with 
the Form ADV-S filing, it must meet all the require- 
ments applicable to amendments filed separately. 
Such amendments should not be attached to Form 
ADV-S. 


B. THE BROCHURE RULE 


1. Question: Paragraph (a) of the Brochure Rule 
[17 CFR 275.204—-3(a)] requires certain invest- 
ment advisers subject to registration under the Ad- 
visers Act to furnish clients and prospective clients 
with a written disclosure statement, which may be 
either a copy of Part Il of an advisers Form ADV 
or a separate written document (“brochure”) “con- 
taining at least the information ...required by 
Part Il of Form ADV.” For purposes of Rule 
204—3(a), if an investment adviser uses a sepa- 
rate brochure, rather than a copy of Part II of its 
Form ADV, may the adviser omit from the bro- 
chure (i) the cautionary legend on page 1 of Part Il 
of Form ADV (which states that the Commission 
has not approved the information contained in Part 
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ll, nor has it approved the qualifications or busi- 
ness practices of the investment adviser) and (ii) 
negative responses to. items in Part II? 


Response: \|n the view of the staff, the cautionary 
legend on page 1 of Part Il of Form ADV does not 
constitute “information ... required” by that part 
within the meaning of paragraph (a) of the Bro- 
chure Rule and, therefore, is not required to be in- 
cluded in any brochure utilized by an adviser. 
However, consistent with its obligations under the 
anti-fraud provisions set forth in Section 206 [15 
U.S.C. 80b-6] and the provisions of Section 208(a) 
[15 U.S.C. 80b-8(a)] of the Advisers Act,? an in- 
vestment adviser should not make any represen- 
tation, expressed or implied, that the Commission 
has approved either the information in the bro- 
chure or the investment adviser’s qualifications or 
business practices. 


Whether an investment adviser may omit from its 
brochure a negative response to any item in Part Il 
of its Form ADV depends on the particular item 
and whether the “negative” response is material 
information which should be disclosed to an advi- 
sory client. For example, item 3 of Part Il requires 
an investment adviser to indicate on a checklist 
whether or not it provides advice with respect to 
certain types of securities enumerated in that item. 
A separate brochure used by an adviser generally 
would not have to disclose the types of securities 
with respect to which the adviser does not provide 
advice, unless such disclosure was otherwise ma- 
terial. On the other hand, for example, a negative 
response to item 5 of Part Il, which would indicate 
that the adviser does not require its associated 
persons to meet any general standards of educa- 
tion or business background, should be disclosed 
in a brochure. 


2. Question: Pursuant to paragraph (b)(1)(ii) of 
the Brochure Rule [17 CFR 275.204—3(b)(1)(ii)], 





2 Section 208(a) provides that “it shall be unlawful 
for any person registered under section 203 of [the 
Advisers Act] to represent or imply in any manner 
whatsoever that such person has been sponsored, 
recommended, or approved, or that his abilities or 
qualifications have in any respect been passed 
upon by the United States or any agency or any 
officer thereof.” 
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an investment adviser may delay delivery of its 
written disclosure statement to prospective clients 
until the time of entering into an advisory contract, 
if the advisory client has a right to terminate the 
contract “without penalty” within five business 
days. Does a fee charged by an adviser for advi- 
sory services provided to a client who terminates 
its advisory contract within the five business day 
period constitute a “penalty”? 


Response: No. A pro-rata charge for bona fide ad- 
visory services actually rendered during this five 
day period would not be deemed to be a “penalty” 
for the purposes of the Brochure Rule. However, a 
separate charge for “start-up” expenses would 
normally be considered a penalty within the mean- 
ing of the Brochure Rule. 


3. Question: Paragraph (c)(1) of the Brochure 
Rule [17 CFR 275.204—3(c)(1)] requires an invest- 
ment adviser, annually, and without charge, either 
to deliver a written disclosure statement to its ex- 
isting advisory clients or to offer, in writing, to de- 
liver such a statement upon written request from 
the client. Must an adviser make the annual offer 
to deliver, or actual delivery, on the specific an- 
niversary date of each individual advisory client's 
contract? 


Response: No. Paragraph (c)(1) of the Brochure 
Rule does not prohibit an adviser from making the 
required delivery or offer to some or all of his cli- 
ents simultaneously, regardless of the date on 
which the advisory contract became effective, pro- 
vided that he offers to deliver, or actually delivers 
to his advisory clients, a then current written dis- 
closure statement at least once every 12 months. 
An adviser might, for example, establish a practice 
of making the offer or delivery required by para- 
graph (c)(1) at the beginning of the calendar year. 
If this is going to be the only time during the year 
that such an offer or delivery will be made, then it 
should be made to every client, including those 
who initially contracted with the adviser during the 
preceding year. 


C. FORM ADV, PART | 


1. Question: \If an investment adviser changes its 
form of business organization (from a sole proprie- 
torship to a corporation, for example) or its state of 


Volume 23, No. 3, August 4, 1981 





incorporation, must such an adviser file a new ap- 
plication for registration on Form ADV, or may the 
change in business organization merely be reflect- 
ed as an amendment to the adviser’s existing 
Form ADV? 


Response: Section 203(g) of the Advisers Act [15 
U.S.C. 80b-3(g)] provides that a successor to the 
business of an investment adviser registered un- 
der the Advisers Act shall be deemed likewise reg- 
istered, if it files an application for registration 
within thirty days from the date it succeeded to the 
business of such adviser, unless and until the 
Commission denies, revokes or suspends the reg- 
istration of the successor adviser. A change in the 
form of an investment adviser’s business organi- 
zation would generally involve the creation of a 
new legal entity and Section 203(g) would require 
the new entity to file a new or successor applica- 
tion for registration on Form ADV. However, the 
Commission has today proposed to amend Rule 
203-1 under the Advisers Act to permit the filing of 
an amendment on Form ADV to an adviser’s appli- 
cation, as opposed to the filing of a new applica- 
tion for registration to reflect such a succession.® If 
this proposal is adopted, a succession caused by 
a change in the adviser’s state of incorporation or 
form of organization will not necessitate a com- 
plete new application for registration. 


It should be noted, however, that the reorganiza- 
tion of an investment adviser’s form of business 
would generally involve the “assignment” of advi- 
sory contracts to the successor adviser within the 
‘meaning of Section 205(2) of the Advisers Act [15 
U.S.C. 80b-5(2)]. That section, in effect, prohibits 
an investment adviser that is subject to registra- 
tion under the Advisers Act from assigning an ad- 
visory contract without the consent of the other 
party to the contract. Accordingly, the consent of 
clients to the assignment of their advisory con- 
tracts to the successor adviser would be required. 


2. Question: Section 203(g) of the Advisers Act 
authorizes a successor to the business of an in- 
vestment adviser to file an application for registra- 
tion as an investment adviser within 30 days after 
the succession. As an alternative, may a person 
who intends to succeed to the business of an in- 
vestment adviser file a Form ADV prior to the time 
of the succession? 





2 3 See note 1, supra. 
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Response: Section 203(g) permits, but does not 
require, a successor adviser to file a Form ADV 
within 30 days after the time of the succession. 
Section 203(c) of the Advisers Act [15 U.S.C. 
80b-3(c)] authorizes an investment adviser, or any 
person who presently contemplates becoming an 
investment adviser, to file an application for regis- 
tration with the Commission. Accordingly, a per- 
son who intends to succeed to the business of an 
investment adviser, and who, therefore, presuma- 
bly contemplates becoming an investment adviser, 
may file a Form ADV prior to the time of succes- 
sion. 


D. FORM ADV, PART II 


1. Question: |Is an investment adviser whose con- 
tracts are exempted from the Brochure Rule’s de- 
livery requirements—for example, an investment 
adviser to an investment company or an invest- 
ment adviser providing only impersonal advisory 
services—required to complete Part Il of Form 
ADV? 


Response: Yes. Although the Brochure Rule ex- 
empts investment advisers that provide certain 
types of services from the disclosure statement 
delivery requirements, the rule does not exempt 
investment advisers from the requirements of Sec- 
tion 203(c) under the Advisers Act and Rule 203-1 
thereunder [17 CFR 275.203-1] regarding the re- 
quirements for filing Form ADV. 


2. Question: In response to item 1 of Part Il, may 
an investment adviser which charges for its serv- 
ices in accordance with a fee schedule, but which 
also permits negotiation of such fees, simply set 
forth the fee schedule and state that its fees are 
negotiable, or must the adviser disclose the range 
within which fees can be negotiated? 


Response: The extent of disclosure required by 
item 1 of Part Il concerning the fees of an invest- 
ment adviser will depend on the facts and circum- 
stances. As a general matter, if an adviser’s usual 
fees are negotiable, but only within a range, the 
adviser would have to disclose his fee schedule, 
as well as the range within which such fees can be 
negotiated. On the other hand, if fees are negotia- 
ble, but no particular range has been established 
either explicitly or by practice, a general statement 


SEC DOCKET/159 





that fees are negotiable, together with the inclu- 
sion of the fee schedule, generally would be ade- 
quate. 


3. Question: If an investment adviser exercises 
discretion as to the commission rates at which se- 
curities transactions for client accounts are ef- 
fected, must he, in response to item 1 of Part Il, 
disclose the commission rates charged client ac- 
counts, as well as its advisory fees? 


Response: An adviser exercising brokerage dis- 
cretion for client accounts generally would not 
have to disclose, in response to item 1 of Part Il, 
the commission rates at which securities transac- 
tions are effected for client accounts unless these 
charges from the basis, in whole or in part, for the 
adviser’s compensation. Such an investment ad- 
viser, however, would have to describe in detail, in 
response to item 11 of Part Il, its brokerage place- 
ment practices. 


4. Question: |f an applicant for registration is a 
person who has not previously engaged in the ad- 
visory business, must the applicant complete Part 
ll of Form ADV, which requires information as to 
the background and business practices of an ad- 
viser? 


Response: Yes. All applicants for registration as 
an investment adviser must complete fully Form 
ADV, including Parts | and II thereof. In the case of 
an applicant who is new to the advisory business, 
he should, to the extent possible, respond to the 
various items in Part Il in light of the advisory serv- 
ices which he intends to provide, being careful to 
make clear the prospective nature of his advisory 
activities so as not to make any misleading state- 
ments. 


5. Question: What is the difference between pro- 
viding “investment supervisory services” as de- 
fined in item 1(a) of Part Il and managing accounts 
under circumstances not involving investment su- 
pervisory services within the meaning of item 1(b) 
of Part II? 


Response: “Investment supervisory services,” as 
defined in item 1(a), means the giving of continu- 
ous advice to clients as to the investment of funds 
on the basis of the individual needs of each cli- 
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ent.4 On the other hand, item 1(b) refers to the 
management of accounts where either the individ- 
ual needs of the clients are not considered or 
where the management services are not continu- 
ous. An example of an advisory service which 
would be covered by item 1(b), and not by item 
1(a), would be an account management service 
provided only with respect to a particular class of 
securities owned by a client (e.g., options) where 
it is understood that the adviser will not consider 
the individual needs of a particular client as dis- 
tinct from the needs of any other client. 


6. Question: Item 6 of Part Il of Form ADV re- 
quires an investment adviser to set forth certain in- 
formation concerning the background of each 
member of the investment adviser’s investment 
committee or other persons who determine or ap- 
prove what investment advice is rendered by the 
adviser. May an investment adviser make refer- 
ence to Schedule D of Form ADV which requires, 
in part, the same information required by item 6, 
rather than setting forth that information in full in 
response to item 6 itself? 


Response: |tem 6 may be answered by reference 
to Schedule D. However, in furnishing this infor- 
mation to an advisory client or prospective adviso- 
ry client pursuant to the Brochure Rule, a refer- 
ence to Schedule D is adequate only if such 
schedule is furnished, together with a copy of Part 
ll of the adviser’s Form ADVn or is included as part 
of a brochure, and the presentation of the informa- 
tion in such a manner is not otherwise misleading. 


7. Question: \Item 8(a) of Part Il requires an invest- 
ment adviser to disclose whether it is registered as 
a broker or dealer. Is this item intended to encom- 
pass registrations as a broker or dealer in other ju- 
risdictions, such as the states, as well as with the 
Commission? 


Response: Yes. ltem 8(a) covers broker or dealer 
registrations in other jurisdictions. Therefore, if an 
investment adviser is registered as a broker or 
dealer in a state jurisdiction but not registered as 
such under the Exchange Act, the adviser should 
respond affirmatively to item 8(a). 





*This definition is incorporated from Section 202 
(a)(13) of the Advisers Act [15 U.S.C. 80b—2(a) 
(13)]. 
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8. Question: For the purposes of item 8(b) of Part 
ll, is an investment adviser to an investment com- 
pany “affiliated” with such investment company? 


Response: Yes. The definition of “affiliated per- 
son” in Section 2(a)(3) of the Investment Compa- 
ny Act of 1940 [15 U.S.C. 80a-2(a)(3)] so pro- 
vides. In this regard, the Commission is, in 
Advisers Act Release No. 766,5 proposing to 
amend item 8(b) by incorporating Section 2(a)(3) 
in its entirety. 


9. Question: Item 9(b) of Part Il asks whether the 
applicant “effects” securities transactions for com- 
pensation as a broker or agent for any (investment 
advisory) client. Certain investment advisers have 
discretionary authority to place orders with brokers 
to execute securities transactions for client ac- 
counts but do not receive any specific compensa- 
tion or commission with respect to this function. 
However, they do receive an advisory fee for the 
services provided which include the exercise of 
such discretionary brokerage authority. Would 
such activity constitute ‘effecting’ a transaction in 
securities? 


Response: For the purposes of item 9(b), an ad- 
viser who is vested with brokerage placement dis- 
cretion by its clients, but who does not execute 
transactions in securities for clients and does not 
receive any specific compensation in connection 
with securities transactions for clients would not, 
in the view of the staff, be deemed to be ‘‘ef- 
fecting” securities transactions for client accounts 
solely by virtue of such activity. It should be noted 
that item 11 of Part II calls for disclosure about 
brokerage discretion. 


10. Question: Does the account review process re- 
quired to be described in response to item 12 of 
Part Il refer only to internal review procedures 
used by an investment adviser, or does it also re- 
fer to an account review conducted by a third 
party? 


Response: \|tem 12 is intended to cover all proce- 
dures, including internal and external ones, em- 
ployed by an investment adviser in connection 
with the review and evaluation of client accounts. 





5 See note 1, supra. 


Volume 23, No. 3, August 4, 1981 


E. BALANCE SHEET REQUIREMENTS: ITEM 17 
OF PART | AND ITEM 13 OF PART Il OF FORM 
ADV® 


1. Question: Must the balance sheet filed pursuant 
to item 17 of Part | or item 13 of Part Il be pre- 
pared on a cash basis or on an accrual basis? If 
the balance sheet is required to be prepared on an 
accrual basis, must all of the adviser’s internal 
books and records also be prepared on an accrual 
basis? 


Response: As specified in item 17 of Part | and 
item 13 of Part Il, respectively, the required bal- 
ance sheet must be prepared in accordance with 
generally accepted accounting principles, which 
require that, among other things, the balance 
sheet be prepared on an accrual basis. An invest- 
ment adviser’s internal books and records may be 
maintained on either a cash or accrual basis, pro- 
vided that the adviser maintains the books and 
records necessary to reconcile the adviser’s cash 
accounts (as shown on its internal books and rec- 
ords) with the corresponding accounts on the bal- 
ance sheet as restated and presented on an ac- 
crual basis. 


2. Question: \f the applicant is a newly-formed cor- 
poration or partnership, and is just commencing in 
business as an investment adviser, it will have no 
prior fiscal year end for which to file a balance 
sheet. If the applicant is such a company or if it is 
a sole proprietorship which has not previously en- 
gaged in business as an investment adviser, how 
should it respond to item 17 of Part | or item 13 of 
Part Il of Form ADV? 


Response: If an applicant has had no prior fiscal 
year end for which to file a balance sheet or is a 
sole proprietor who has not previously engaged in 
business as an investment adviser, no balance 
sheet is required to be filed. However, such an ad- 





Sin Advisers Act Release No. 766 (July 21, 1981), 
the Commission has proposed to delete the bal- 
ance sheet requirement in item 17, applicable to 
certain advisers, and has proposed certain 
changes in the balance sheet requirement in item 
13, applicable to other advisers. However, unless 
and until the Commission adopts these proposed 
amendments, registrants must comply with the ex- 
isting requirements. 
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viser is required to amend its Form ADV by filing a 
balance sheet in response to item 17 of Part | or 
item 13 of Part Il within 90 days after the end of its 
first fiscal year, and each succeeding fiscal year 
thereafter, as required by paragraph (b)(2) of Rule 
204-1. 


3. Question: Item 13 requires the filing of an au- 
dited balance sheet if the adviser has custody or 
possession of clients’ funds or securities or re- 
quires the prepayment of advisory fees six months 
or more in advance and in excess of $500 per cli- 
ent. If an adviser has such custody or possession, 
or requires such prepayment of fees, with respect 
to only a few of his clients, must the adviser 
nonetheless file an audited balance sheet in re- 
sponse to Item 13 of Part II? 


Response: Yes. However, the audited balance 
sheet may be omitted from a brochure provided to 
a client as to whom the adviser does not have cus- 
tody or possession of client funds or securities or 
does not require prepayment of fees of more than 
$500 and for more than six months in advance.. 


4. Question: Can a wholly-owned investment ad- 
viser subsidiary satisfy the balance sheet require- 
ments of item 17 of Part | or item 13 of Part Il by 


filing its parent corporation's consolidated balance 
sheet? 


Response: No. A balance sheet for the actual reg- 
istrant must be filed. 


5. Question: If an investment adviser is deemed to 
have custody or possession of clients’ funds or se- 
curities because such funds or securities are held 
by an affiliate of the investment adviser, can such 
investment adviser satisfy the audited balance 
sheet requirement of item 13 of Part Il by filing an 
audited balance sheet of the affiliate instead of an 


audited balance sheet for the investment adviser 
itself? 


Response: No. The balance sheet required by 
item 13 of Part Il is that of the registrant. However, 
it should be noted that custody by an affiliate of an 
investment adviser is not deemed to be custody by 
the investment adviser in all circumstances. 
Whether custody by an affiliate of the investment 
adviser will trigger the audited balance sheet re- 
quirement is a factual matter, based on the actual 
relationship between the investment adviser and 
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the affiliate. See, Crocker Investment Manage- 
ment Corp. (avail. April 14, 1978). 


F. SCHEDULES TO FORM ADV 


1. Question: In responding to question III of Sched- 
ule A, when must an applicant which is wholly or 
partially owned by a corporate parent provide in- 
formation concerning shareholders of the parent, 
and how should such information be presented? 


Response: As provided in the instructions to ques- 
tion Ill of Schedule A, the information required by 
that question must be provided for any person 
who, directly or indirectly, is (1) a beneficial owner 
of one percent or more of any class of equity secu- 
rity of the applicant if the applicant is not an issuer 
of a security registered pursuant to Section 12 of 
the Exchange Act (or the issuer of a security ex- 
empted pursuant to Subsections (g)(2)(B) or (g) 
(2)(G) thereof) [15 U.S.C. 78(7)(g)(2)(B) or 78 
(1)(g)(2)(G)]; or (2) a beneficial owner of five per- 
cent or more of any class of equity security of an 
applicant if the applicant is the issuer of a security 
registered under Section 12 of the Exchange Act. 


In order to determine whether information must be 
furnished for any shareholders of a corporate par- 
ent, it is necessary to calculate the direct and indi- 
rect beneficial ownership interests of such persons 
in the adviser. The term “beneficial owner’ is not 
defined in Form ADV, nor in any provision of the 
Advisers Act or rules thereunder. A determination 
of whether a person is a beneficial owner for pur- 
poses of Schedule A can be made only by 
evaluating all the pertinent facts and circum- 
stances. In this regard, the provisions of Section 
13 [15 U.S.C. 78m] and Section 16 [15 U.S.C. 
78p] of the Exchange Act, and the rules and regu- 
lations thereunder, may be useful in identifying 
factors relevant to a determination as to whether 
such beneficial ownership exists. 


The method for indicating on Schedule A an indi- 
rect ownership interest in an investment adviser is 
to list the corporate parent’s name in the first col- 
umn of question Ill of Schedule A and then to list 
immediately below that all of the parent’s share- 
holders required to be so listed by virtue of their 
beneficial ownership of the adviser’s equity securi- 
ties. In the column designated “Ownership Code,” 
the applicant should write “indirect” to indicate the 
indirect nature of the ownership interest for each 
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listed shareholder. Any information provided in the 
column of question Ill designated “relationship” 
should relate only to a relationship with the invest- 
ment adviser and not with the corporate parent. 


2. Question: Question Ill of Schedule A requires 
an applicant to disclose the “beginning date” of 
the relationship with the applicant for each of the 
persons reported on in the schedule. What does 
“beginning date” refer to? 


Response: “Beginning date” refers to the earliest 
date on which a relationship arose with the adviser 
which was required to be disclosed on Schedule 
A. For example, if John Smith joined XYZ Advis- 
ers, Inc. in June 1978 as a research assisstant 
and subsequently was promoted to vice president 
in August 1979 and to president in July 1980, the 
first reportable event on Schedule A would have 
been Mr. Smith’s promotion to vice president in 
August 1979, which date and relationship should 
have been disclosed on Schedule A to the Form 
ADV or XYZ Advisers, Inc. His subsequent promo- 
tion to president in July 1980 involves a change in 
relationship which was required to be disclosed on 
Schedule A, although the beginning date would 
have remained as August 1979. 


3. Question: In answering question VI of Schedule 
D, must an applicant list each person’s complete 
employment or affiliation history for the past ten 
years, including each position held with a particu- 
lar employer, or may he provide only the identities 
of each person’s employers? 


Response: It is necessary to list on Schedule D all 
places of employment for the past ten years, for 
each person for whom a Schedule D is filed. How- 
ever, it is not necessary to enumerate each posi- 
tion held at each place of employment. It is suffi- 
cient to provide the last position held with each 
employer, so long as the period that such position 
was, or has been, held is disclosed in the column 
headed “Exact Nature of Connection or Employ- 
ment.” 


REGULATORY FLEXIBILITY ACT 


The views of the Commission’s Division of Invest- 
ment Management concerning Rules 204-1 and 
204-3 and Forms ADV and ADV-S are not rules 
and therefore are not subject to the Regulatory 
Flexibility Act [15 U.S.C. 600 et seq.] 
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Accordingly, Part 276 of Chapter II of Title 17 of 
the Code of Federal Regulations is amended by 
adding Investment Advisers Act Release No. 767, 
Statement of staff interpretive positions as to in- 


vestment adviser disclosure and reporting require- 
ments, thereto. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








LITIGATION 





Litigation Release No. 9396/July 20, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
HOWARD FINKE, et al. 


(W.D. Mo., Civil Action No. 81-0494-CV-W-1) 


William D. Goldsberry, Administrator of the 
Chicago Regional Office, announced that on June 
26, 1981, the Honorable John W. Oliver, Chief 
Judge of the United States District Court for the 
Western District of Missouri, entered Final Judg- 
ments of Permanent Injunction and Other Equita- 
ble Relief against Terra Gas—78 and M & M Oil 
Company, limited partnerships with offices in 
Kansas City, Missouri; Howard Finke (‘Finke’), a 
resident of Kansas City, Missouri; and, Benjamin 
L. Brown (‘‘Brown’’), a resident of Cushing, 
Oklahoma. 


The Judgments were entered pursuant to the 
consent of the defendants in which they neither 
admitted nor denied the allegations contained in 
the Complaint filed on June 11, 1981. The Judg- 
ments enjoin the defendants from violating the 
registration and antifraud provisions (Section 5 
and 17(a) of the Securities Act of 1933 and Sec- 
tion 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder). Additionally, as to 
Finke and Brown, the Judgments order an ac- 
counting of investor funds and, if appropriate, dis- 
gorgement. 
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The Complaint alleged that since about March 
1977, the defendants have offered and sold more 
than $2.7 million of limited partnership interests 
and $675,000 of fractional undivided interests in 
oil and gas drilling ventures to about 87 public in- 
vestors. According to the Complaint, in the course 
of selling the oil and gas interests, which were not 
registered with the Commission, the defendants 
misrepresented the risks associated with the in- 
vestment, the anticipated rate of return, the value 
of lands under lease and the performance of past 
projects. The Complaint also alleged that the de- 
fendants failed to disclose material facts concern- 
ing the use of offering proceeds, the existence of 
potential conflicts of interest, and the commingling 
of investor monies in combined personal and busi- 
ness checking accounts of one of the promotors 
over which the promotor would have discretionary 
control over disbursement of investor funds. 





Litigation Release No. 9397/July 20, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
STANDARD DREDGING CORPORATION, ET AL. 
(U.S.D.C./S.D. Tx./Houston Div.) (CA H-81- 1526) 


Wayne M. Secore, Administrator, Fort Worth Re- 
gional Office, and Thomas L. Taylor, Ill, Assistant 
Regional Administrator, Houston Branch Office, 
announced that on July 2 and 7, 1981, the Honor- 
able Robert O’Conor, Jr., of the United States Dis- 
trict Court for the Southern District of Texas, en- 
tered Orders of Preliminary Injunction against 
Standard Dredging Corporation (“Standard”), a 
publicly-held company with offices in Houston, 
Texas, James McBride (‘McBride’), of Houston, 
Texas, and David Temple-Harris (‘‘Temple- 
Harris’), of San Antonio, Texas. the Orders 
preliminarily enjoin each of the defendants from 
further violations of Sections 5(a) and (c) and 
17(a) of the Securities Act of 1933 and of Section 
10(b) of the Securities Exchange Act of 1934 and 
Rule 10b-5 thereunder. The Orders also 
preliminarily enjoin the defendants from 
dissipating or concealing Standard’s assets and 
the assets of its employee pension fund wherever 
situated, and from destroying, concealing or al- 
tering in any way Standard’s books, records and 
other documents. Standard, McBride, and Temple- 
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Harris consented to the entry of the Orders without 
admitting or denying the allegations of the Com- 
mission’s Complaint. 


The Complaint, filed on June 15, 1981, alleged 
that Standard, aided and abetted by McBride and 
Temple-Harris, issued and distributed unregis- 
tered shares of the common stock of Standard to 
the public in violation of the registration provisions 
of the federal securities laws. The Complaint fur- 
ther alleged that the defendants disseminated 
false and misleading statements of material facts 
concerning the nature and extent of the assets of 
Fresno Industries Corporation (‘‘Fresno’’), a 
privately-held corporation controlled by McBride, 
which he described as a purported merger partner 
with Standard. Also alleged were the defendants’ 
omissions to state material facts concerning the 
diversion of the assets of Standard’s employee 
pension fund to McBride, Fresno and others. 


Finally, the Complaint alleged that Standard, aided 
and abetted by McBride and Temple-Harris, has 
failed to file with the Commission its Annual Re- 
ports on Form 10-K for its fiscal years ended De- 
cember 31, 1979 and 1980, and its Quarterly Re- 
ports on Form 10-Q for its fiscal quarters ended 
March 31, June 30 and September 30, 1980 and 
March 31, 1981. 


For further information, see Litigation Release No. 
9382. 





Litigation Release No. 9398/July 20, 1981 


UNITED STATES v. ROBERT LOUIS FUTRELL 
Cr. No. 81-50036-01 (U.S.D.C. W.D. La.) 


Wayne M. Secore, Administrator of the Fort Worth 
Regional Office, and J. Ransdell Keene, United 
States Attorney for the Western District of 
Louisiana, jointly announced that on July 9, 1981, 
at Shreveport, Louisiana, the Honorable Tom 
Stagg, United States District Judge for the West- 
ern District of Louisiana, accepted a plea of guilty 
from Robert Louis Futrell, of Shreveport. Futrell 
pled guilty to one felony count of securities fraud. 
The remaining counts of the 12—count indictment, 
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returned on June 19, 1981, will be dismissed at 
the time of sentencing, which has been set for Au- 
gust 14, 1981. 


The count to which Futrell entered a plea of guilty 
arose out of the sale in 1976 of at least $79,909 in 
fractional undivided working interests in an oil and 
gas lease issued by W.D.L. Enterprises, Inc., of 
Shreveport, to investors residing in 9 states. 


For further information, see Litigation Release 
Nos. 9002, 9028 and 9383. 





Litigation Release No. 9399/July 20, 1981 


SEC v. William George Carrington 3d S.D.N.Y. 81 
Civil 4243 (MP) 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission, announced that on July 8, 
1981, a Complaint was filed in the U.S. District 
Court for the Southern District of New York against 
William G. Carrington 3d of Jersey City, New Jer- 
sey. The Complaint charges Carrington with 
violating Section 17(a) of the Securities Act of 
1933 (“Securities Act”), Section 10(b) of the Secu- 
rities Exchange Act of 1934 (“Exchange Act’) and 
Rule 10b—5 thereunder in connection with the of- 
fer, purchase and sale of municipal securities in 
customer accounts over which he was the regis- 
tered representative. 


The complaint alleges that from October 1972 to 
the present, Carrington: 


(a) solicited funds from customers, purportedly for 
the purchase of securities, with intent to convert 
these funds to his own use; 


(b) misrepresented to customers their actual secu- 
rities holdings; 


(c) issued and tendered checks drawn on his per- 
sonal bank accounts which he represented to the 
interest due and owing on non-existent securities; 
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(d) sold customer’s securities without their knowl- 
edge or consent and converted the proceeds to 
his own beneficial use; and 


(e) failed to disclose (a) through (d) to various 
broker-dealers and public investors. 


The Complaint further alleges that as a result of 
Carrington’s fraudulent practices customers suf- 
fered losses in excess of $86,000. 


On July 9, 1981, the Commission obtained a Judg- 
ment of Permanent Injunction by Consent from 
Carrington. The Judgement, consented to without 
admitting or denying, permanently restrains 
Carrington from future violations of the federal se- 
curities laws cited in the Complaint. The coopera- 
tion the National Association of Securities Deal- 
ers, Inc. is gratefully acknowledged. (SEC v. 
William George Carrington 3d, U.S.D.C., 
S.D.N.Y., 81 Civil 4243). 





William C. Kingsley, Murray Glantz, Edward A. 
Wagner and Larry Gordon Indicted 


Litigation Release No. 9400/July 21, 1981 


On July 8, 1981 a federal grand jury empanelled in 
the Southern District of New York, returned a 
105-count indictment charging William C. Kings- 
ley, Murray Glantz, Edward A. Wagner and Larry 
Gordon with conspiracy, mail fraud and tax eva- 
sion. 


The charges arise out of the sale of limited part- 
nership interests that purchased U.S. distribution 
rights to various films. These limited partnerships 
were promoted as both tax shelters and income 
producing ventures in subsequent years. The in- 
dictment charged that the defendants created 
more than $15,000,000 in false losses and more 
than $1,300,000 in bogus tax credits in an attempt 
to avoid millions of dollars of tax revenues. These 
purported losses and credits were then passed on 
to the limited partners who in turn reported these 
deductions on their federal tax returns. The indict- 
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ment charged that the losses and credits were cre- 
ated by fraudulently inflating the prices paid for the 
movies. In that regard, the defendants created 
large non-recourse notes, often in excess of 
$1,000,000, which were claimed as part of the pur- 
chase price negotiated with the seller. In other in- 
stances, the defendants caused the sellers of the 
films to sign fictitious contracts, to endorse checks 
in the amounts set forth in those contracts, and to 
turn over the checks to the defendants, who gave 
the sellers a lesser amount in return, keeping the 
difference for themselves. The indictment also 
charges that the defendants interposed European 
middlemen between the true sellers and the part- 
nerships and used the transaction with the middle- 
men to inflate the purchases of the movies. 


The above-noted indictment is the result of infor- 
mation obtained from the Commission’s 
investigative files in a related matter. 





Litigation Release No. 9401/July 23, 1981 


SECURITIES AND EXCHANGE COMMISSION v. 
AMERICAN VISION CENTERS, INC. (United 
States District Court for the District of Columbia, 
Civil Action No. 81-1334) 


The Commission announced today that on July 22, 
1981, the United States District Court for the Dis- 
trict of Columbia entered a Final Judgment of Per- 
manent Injunction against American Vision Cen- 
ters, Inc. (‘‘AVC’’) of Flushing, New York, 
restraining and enjoining AVC from failing to file 
timely periodic reports and ordering it to comply 
with certain undertakings, including the filing of a 
registration statement with the Commission to reg- 
ister its securities under the Securities Exchange 
Act of 1934 (“Exchange Act’). AVC, consenting to 
the entry of the Court’s Judgment, admitted that it 
had failed to timely file eight reports with the Com- 
mission. The Commission’s Complaint was filed 
on June 10, 1981. Prior to its fiscal year ended 
December 31, 1979, AVC was required to file peri- 
odic reports with the Commission pursuant to Sec- 
tion 15(d) of the Exchange Act. Thereafter, due to 
an increase in AVC’s total assets and number of 
shareholders, AVC was, the Commission alleged, 
required to register its securities with the Commis- 
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sion pursuant to Section 12 of the Exchange Act, 
which renders an issuer subject to the reporting 
provisions of Section 13 of the Exchange Act. 


The Complaint also alleged that AVC, as part of a 
continuing course of violative conduct extending 
over several years, failed timely to file with the 
Commission certain Annual and Quarterly Re- 
ports. AVC has agreed to adopt certain proce- 
dures to assure timely filing of reports required to 
be filed under the Securities Exchange Act of 
1934. 





Litigation Release No. 9402/July 23, 1981 


SEC v. THE INVESTMENT BANKERS, INC., ET 
AL. (USDC, Colorado, Civil Action No. 81-1203) 


Robert H. Davenport, Administrator of the Denver 
Regional Office of the Securities and Exchange 
Commission announced that on July 10, 1981, a 
complaint was filed in the U.S. District Court for 
the District of Colorado, naming as defendants 
The Investment Bankers, Inc. (IBI), a Denver, Col- 
orado brokerage firm, Richard A. Belknap, presi- 
dent, of Lakewood, Colorado and Billy Gene 
Chandler, director and office manager, of Aurora, 
Colorado, alleging violations of the anti-fraud pro- 
visions of the federal securities laws and the net 
capital and customer protection rule governing 
broker-dealers and alleging that the defendants 
are about to violate the registration provisions of 
the federal securities laws in the offer and sale of 
Chipola Oil Corporation common stock. The Com- 
mission in its complaint sought a temporary re- 
straining order, and a preliminary and a permanent 
injunction. 


The complaint stated, among other things, that as 
a result of the violative conduct described in the 
complaint, the defendant, IBI, is insolvent, unable 
to pay its bills, including approximately $5,662,055 
due to public investors on July 10, 1981, is, and 
has been, since on or about June 30, 1981 in vio- 
lation of the Commission's net capital rule, and on 
July 10, 1981, IBI had a net capital deficiency of 
approximately $6,210,100. 
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The complaint in substance alleges, among other 
things, that: 


1. IBI underwrote a public offering of 20 
million shares of Chipola Oil Corpora- 
tion (Chipola) common stock at 10¢ per 
share, that the offering was completed 
on May 8, 1981, that the stock prior to 
the public offering had a book value of 
1¢ per share and after receipt of the net 
proceeds, a book value of 6¢ per share. 


2. During the period May 11 to June 17, 
1981, defendants Belknap and Chan- 
dler engaged in an effort to discourage 
IBI’s customers from selling Chipola se- 
curities. 


3. As a further effort to restrict and con- 
trol the selling of Chipola securities by 
IBI customers, who had initially pur- 
chased 15 million shares of the under- 
writing, defendants Belknap and Chan- 
dler delayed delivery of the Chipola 
certificates when such were sold at oth- 
er broker-dealers and delayed delivery 
to other participating broker-dealers 
whose customers had purchased the re- 
maining 5 million shares of the public 
offering. 


4. In furtherance of the plan and scheme 
to dominate and control the market for 
Chipola securities defendants Belknap 
and Chandler, from June 17 to July 1, 
1981, caused IBI to constantly raise its 
bid price and consistently be the high 
bidder for the securities of Chipola on 
the NASDAQ system. 


5. The defendants, IB!I, Belknap and 
Chandler, on July 1, 1981 caused the 
total volume in the trading on the 
NASDAQ system to reach in excess of 
7 million shares and the defendants 
also intentionally caused the bid price to 
close at the end of the day at $1.00 per 
share to qualify Chipola for the Wall 
Street Journal’s “Ten Most-Active Over- 
The-Counter List.” 


The complaint, in substance, alleges, among other 
things, that the defendants omitted to disclose 
that: 
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1. The market price for Chipola securi- 
ties is a market price dominated and 
controlled and artificially inflated by IBI 
and there are no independent, bona fide 
competitive bid and offer quotations or 
independent market. 


2. IB| has manipulated the market price 
for Chipola securities by restricting 
sales to its customers, delaying delivery 
of certificates to their customers and 
consistently raised their bid price and 
were constantly the high bidder on 
NASDAQ for Chipola securities, as well 
as purchasing or controlling the entire 
20 million share public supply of Chip- 
ola securities. 


3. IBI will only be able to pay its custom- 
ers who sold Chipola securities to IBI 
through IBI’s unknown ability to obtain 
monies from brokers who have made 
“short” sales of IBI securities or from 
IBI’s ability to sell Chipola securities to 
other members of the investing public at 
arbitrary, artificial and inflated prices. 


4. The market price for IBI from May 12, 
to June 17, 1981 was 19¢ per share bid 
and rose thereafter only through IBI’s 
manipulative efforts. 


The complaint also alleges in substance that IBI, 
since on or about June 30, 1981 has been in viola- 
tion of the net capital rule and, since on or about 
July 10, 1981, is in violation of the customer pro- 
tection rule and is about to violate the registration 
provisions of the federal securities laws in connec- 
tion with the offer for sale and sale of the common 
stock of Chipola. 


At 9:45 a.m. (EDT) on July 2, 1981, the Commis- 
sion suspended for a ten-day period ending July 
11, 1981 the over-the-counter trading in Chipola 
securities. 


The Honorable Sherman Finesilver, Judge of the 
U.S. District Court for the District of Colorado, at 
5:48 p.m. (MDT) on July 10, 1981 approved a stip- 
ulation and order which provided in sum and sub- 
stance that The Investment Bankers, Inc. will not 
engage in any business whatsoever except for 
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one transaction with Midwest Clearing Corporation poration for the appointment of a receiver is to be 
not involving Chipola stock. scheduled for the week of July 20, 1981. 


A hearing on the Plaintiff's Motions, as well as the 
Motion by the Securities Investors Protection Cor- 
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